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PUBLIC SERVICE COMPANY RATES AND 
THE FOURTEENTH AMENDMENT. 


[* view of the number and importance of the cases in which the 
protection of the Fourteenth Amendment to the United States 
Constitution is invoked in the Federal Courts by corporations 


under the constantly increasing pressure of state regulation of 
rates, of the doubts still entertained as to the consistency of the 
Supreme Court in its decisions on this subject,! and of the uncer- 
tainty as to where the line will ultimately be drawn between 
permissible and invalid interference of this sort with the rights 
incident to property, it is thought that an article like the one 
now proposed may be not unacceptable. 

It is the purpose of the article to state as briefly as possible the 
result of the adjudications of the Federal Courts defining the 
right of the States to regulate the rates or prices to be charged 
by so-called public service corporations for their services or com- 
modities, the limitations of that right imposed by the Fourteenth 
Amendment to the United States Constitution, the nature of the 
remedies available where the constitutional limitations have been 
or are about to be violated by the officials of any State, and the 
special limitations imposed by the Eleventh Amendment to the 
United States Constitution upon the original jurisdiction in equity 
of the Circuit Courts of the United States in such cases. 





1 See, for instance, a recently published work by Alfred Russell, Esq., on the Police 
Powers of the State, chap. vii. Chicago, 1900. 
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One or two minor and collateral points will also be considered, 
and reference will be made to certain decisions of state courts 
which serve to illustrate or explain some of the principles upon 
which the Federal Courts appear to have proceeded. 

We shall also endeavor to indicate some of the unsettled ques- 
tions involved in the matters enumerated above, 


I, 
THE RIGHT OF THE STATE TO FIX RATES. 

Notwithstanding the hesitation exhibited by some of the justices 
of the United States Supreme Court in a few of the earlier cases, 
and the doubt expressed as late as 1891 whether Munn z. Illinois,} 
was still law,? the actual decisions of that Court are not inconsist- 
ent with each other ; and they establish an intelligible rule of law 
with certain plain limits or exceptions. 


The general rule is that the several State legislatures have the 
power to regulate the rates or prices charged for the services ren- 
dered or commodities sold by persons or corporations engaged in a 
business affected with a public interest or use. 


This doctrine, though previously asserted by State courts in sev- 
eral jurisdictions, as in Parker v. Metropolitan R. R. Co.,? was 
first announced and elaborated by the United States Supreme 
Court in Munn z. Illinois. The subsequent decisions of that 
Court on this point will be discussed hereafter. 

The power of regulation extends to individuals as well as to 
corporations,®° and is not dependent upon the existence or non- 
existence of a charter, grant, or franchise from the Legislature, or 
upon the reservation of a power of alteration or repeal, but rests 
upon the police power of the States.® 

It may be exercised by the people of a State directly through 





1 94 U. S. 113. 

2 See Chicago, Milwaukee & St. Paul R. R. v. Minnesota, 134 U. S. 418, in which 
three judges dissented on the ground that the majority were overruling Munn vz. Illi- 
nois ; and Budd v. New York, 143 U. S. 517, where three judges dissented on the 
ground that the majority were reviving Munn v. Illinois. 

8 109 Mass. 506 (1872). 

4 94 U. S. 113 (1876). 

5 Munn z. Illinois, 94 U. S. 113; Budd v. N. Y., 143 U.S. 517; Brass v. Stoeser, 
153 U.S. 3901. 

6 Spring Valley Water Works v. Schottler, 110 U. S. 347; Stone v. Farmers’ Loan 
& Trust Co., 116 U. S. 307; Wabash, St. L. & P. R. R. v. Illinois, 118 U.S. 557, 569; 
Covington Turnpike Co. v. Sanford, 164 U. S. 578; Brass v. Stoeser, 153 U. S. 391; 
Lake Shore & M. S. Ry. v. Smith, 173 U. S. 684. But see Russell’s Police Powers 
of the State, p. 108. 
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an act of its Legislature ;! or through commissioners, county or 
municipal authorities, or other officers or agents acting under the 
provisions of a State constitution or statute.” 

However exercised, it is always a legislative, and not a judicial 
function ; and, if delegated by a State constitution or Legislature 
to State officers, the latter, whether designated a “ board,” “ com- 
mission,” “council,” or even “ court,” are still agents of the State, 
exercising functions which are in their nature legislative, admin- 
istrative, or political, and never judicial. The suggestion by Chief 
Justice Waite in the earlier cases that the duties of such a tribu- 
nal are judicial in their nature has been superseded by the doc- 
trine just stated. In Janvrin, Petitioner, however, the Supreme 
Judicial Court of Massachusetts, in a majority opinion and with 
some hesitation, sustained a statute giving to actual water-takers 
within a certain district, part of which was supplied by the respon- 
dent water company, the right to apply to that court, or two or 
more justices thereof, when aggrieved by a rate charged or about 
to be charged, to determine the reasonableness of the rate. The 





1 The Granger cases, 94 U. S. 113 e¢ seg. ; Ruggles v. Illinois, 108 U.S. 526; Dow 
v. Beidelman, 125 U. S. 680; Chicago & G. T. R. R. v. Wellman, 143 U. S. 339; 
Budd v. New York, 143 U. S. 517; Brass v. Stoeser, 153 U. S. 391; St. Louis & 
S. F. R. R. v. Gill, 156 U. S. 649; Covington Co. v. Sanford, 164 U. S. 578; Smyth 
v. Ames, 169 U. S. 466; 171 U. S. 361; Fitz v. McGhee, 172 U. S. 516; Lake Shore 
& M.S. R. R. v. Smith, 173 U. S. 684; Cotting v. Kansas City Stock Yards, 79 Fed. 
Rep. 679. 

2 Spring Valley Water Works v. Schottler, 110 U.S. 347; Chicago, M. & St. P. 
R. R. v. Minnesota, 134 U. S. 418; Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 
362; San Diego Land Co. v. National City, 174 U. S. 739; Chicago, M. & St. P. 
R. R. v. Tomkins, 176 U. S. 167; Freeport Water Co. v. Freeport, 180 U.S. 587; 
Tilley v. Savannah R. R., 5 Fed. Rep. 641; Chicago & N. W. R. R. v. Dey, 35 Fed. 
Rep. 866; Chicago, St. P., M. & O. R. R. v. Becker, 35 Fed. Rep. 883; Cleveland 
Gas Co. v. Cleveland, 71 Fed. Rep. 610; Capital City Gas Co. v. Des Moines, 72 
Fed. Rep. 818 and 829; Milwaukee Ry. Co. v. Milwaukee, 87 Fed. Rep. 577; San 
Diego Land Co. v. Jasper, 89 Fed. Rep. 274; San Joaquin Irrig. Co. v. Stanislaus 
County, 90 Fed. Rep. 516; Wilmington & W. R. Co. v. Commissioners, 90 Fed. 
Rep. 33; Northern Pac. R. R. v. Keyes, 91 Fed. Rep. 47; Cleveland City Ry. Co. 
v. Cleveland, 94 Fed. Rep. 385; Western Union Tel. Co. v. Myatt, 98 Fed. Rep. 
335; Kimball v. Cedar Rapids, 99 Fed. Rep. 130; Louisville & N. R. R. v. M’Chord, 
103 Fed. Rep. 216; Pike’s Peak Power Co. v. Colorado Springs, 105 Fed. Rep. 1; 
Haverhill Gaslight Co. v. Barker, 109 Fed. Rep. 694. 

8 Chicago & G. T. R. R. v. Wellman, 143 U. S. 339, 344; Reagan v. Farmers’ L. 
& T. Co., 154 U. S. 362, 394, 397; Interstate Com. Com. v. Ry. Co., 167 U. S. 479, 
499; Interstate Com. Com. v. Brimson, 154 U. S. 447, 474, 489; St. Louis & S. F. 
Ry. Co. v. Gill, 156 U. S. 649, 663; Western Union Tel. Co. w. Myatt, 98 Fed. Rep. 
335; State v Johnson, 61 Kan. 803; Nebraska Tel. Co. v. State, 55 Neb. 627; Nor- 
walk St. Ry. Co.’s Appeal, 69 Conn. 576. 

4 174 Mass. 514, 517. 
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statute was attacked on the ground that it was an attempt to 
impose legislative functions upon the judiciary. It was sus- 
tained on the ground stated by Mr. Chief Justice Holmes that 
“it does not undertake merely to make of the Court a commis- 
sion to determine what rule shall govern people who are not yet 
in relation to each other, and who may elect to enter or not to 
enter into relations as they may or may not like the rule which 
we lay down; it calls on us to fix the extent of actually existing 
rights. With regard to such rights judicial determinations are 
not confined to the past. If it legitimately might be left to this 
Court to decide whether a bill for water furnished was reason- 
able, and, if not, to cut it down to a reasonable sum, it equally 
may be left to the Court to enjoin a company from charging more 
than a reasonable sum in the immediate future.” It may safely 
be said of the statute under consideration in that case that it went 
to the extreme permissible limit in extending the functions of the 
judiciary. 

A Kansas statute creating a “Court of Visitation” with power 
both to fix rates and to pass judicially and finally upon them was 
held unconstitutional by the State court as violating the provision 
of the State constitution for the separation of the legislative and 
judicial branches of the State government.? 

The fixing of rates, being, like any other exercise of the police 
power, a legislative function, whether done by the people in a State 
constitution, by their representatives in a State legislature, or by 
their agents upon subordinate boards, councils, or commissions, is 
always regarded as the act of the State itself. A rate commis- 
sion, says Mr. Justice Brewer, in Reagan v. Farmers’ Loan & Trust 
Co.,° is “merely an administrative board created by the State for 
carrying into effect the will of the State as expressed by the 
Legislature.” 

“The prohibitions of the Fourteenth Amendment,” says Mr. 
Justice Harlan, in Bx Parte Virginia,* “have reference to actions 
of the political body denominated a State, by whatever instruments 
or in whatever modes that action may be taken. A State acts by 
its Legislature, its executive, or its judicial authorities. It can 
act in no other way. The constitutional provision, therefore, must 
mean that no agency of the State or of the officers or agents by 





1 See also Brymer v. Butler Water Co., 179 Pa. 231. 
2 State v. Johnson, 61 Kans. 803. 

3 154 U. S. 362, at p. 394. 

# 100 U. S. 339, 346. 
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whom its powers are exerted shall deny to any person within its 
jurisdiction the equal protection of the laws. Whoever, by virtue 
of public position under a State government, deprives another of 
property, life, or liberty, without due process of law, or denies, or 
takes away the equal protection of the laws, violates the constitu- 
tional inhibition ; and, as he acts in the name and for the State, and 
is clothed with the State’s power, his act is that of the State. 
This must be so, or the constitutional prohibition has no meaning.” 

The following are the only kinds of property or business that 
have been actually held by the United States Supreme Court to be 
so affected with a public interest as to be subject to the State regu- 
lation of rates: namely, railroads, water supply, toll bridges, turn- 
pikes, and grain elevators ; but it has also been held in the Circuit 
Courts that the business of gas, electric light, telegraph, stock- 
yard and street railway companies is affected with a public interest 
within the rule under consideration, and that the prices charged 
are, therefore, subject to statutory regulation! In the State 
Courts ferries, grist mills and telephone companies have also 
been held to be subject to this power of the legislature.” 

It would seem as unprofitable to attempt any general definition 
of what constitutes that “public interest” or “public use” which 
renders the business and property to which it attaches subject to 
state regulation of rates and prices as it is to attempt a definition of 
the “police power” itself. Attempts of the latter kind have been 
discouraged by the Supreme Court of the United States in several 
well known passages in its opinions. Certain broad elements of 
similarity in the subject-matter of the adjudicated cases, suggested 
by the expression “public service companies” now coming into 
common use, will in some cases serve as a sufficient’ criterion. 

So far as the actual decisions go the right of regulation of rates 
has not been carried beyond two classes of cases. In the cases of 
the first class the right is sustained partly because the business is 
one of a class that has for aloag time been subjected to such regu- 
lations and partly because it serves the public necessities or in a 
high degree the public convenience, and the opportunity to pursue 
it naturally and generally involves some features of a monopoly. 
Such are the grain elevator, stockyard, and grist mill cases. In 
the other class of cases the right of regulation may depend on the 





1 71 Fed. Rep. 610; 72 ib. 818, 829, 952; 82 ib. 245; 109 ib. 694, and cases supra. 
As to wharfage, see 121 U. S. 444. 

2 109 Mass. 506; 55 Neb. 627; 86 Me. 1oz. 

8 16 Wall. 36, 62; ror U. S. 814, 818; 115 U. S. 650. 
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possession by the person or corporation interested of special fran- 
chises, such as the power of eminent domain or rights in the pub- 
lic streets; at least this would seem to be a sufficient foundation 
for legislative regulation of the rates charged by water, gas, 
electric light, telephone, telegraph, street railway, bridge, turn- 
pike and railroad companies. 

It must be confessed, however, that this subject is attended with 
difficulties, many of which may be insoluble by resort to any general 
principles, but which may be expected to find a gradual solution by 
the process of “judicial exclusion and inclusion”’ applied to the 
facts of particular cases in the light of existing social and economic 
conditions. Take, for instance, the business of manufacturing gas 
or electricity and selling it to distributing companies, unaccom- 
panied by any special franchises. Is it permissible for the State 
in the exercise of the police power or of any other power to fix the 
maximum price to be charged for gas and electricity manufactured 
and sold under such conditions? In connection with this and other 
doubtful cases it must always be remembered that the circum- 
stances and conditions rendering permissible so strong an exer- 
cise of the police power as the regulation of rates and prices are 
not the same as the circumstances and conditions that might jus- 
tify some other exercise of that power like the regulation of the 
times, places, or manner in which the business may be carried on.? 


II. 


THE CONSTITUTIONAL LIMITATION OF THE RIGHT OF THE STATE 
TO REGULATE RATES. 


A. Uf the rates fixed by a State are unreasonably low, they are 
obnoxious to the provisions of the Fourteenth Amendment. 


Having stated the general rule, it remains to state the equally 
well-settled qualification or limitation,? that where a State law or 
the order of a State commission or other agency fixes rates or 
prices so low as not to permit the company to earn its operating 





1 Lake Shore M. & S. R. R. uv. Smith, 173 U. S. 684, 691. 

2 Other limitations, namely, that the power of regulating rates cannot be so exercised 
as to interfere with interstate commerce (see 114 U. S. 196; 116 U. S. 307, 325; 118 
U. S. 557; 154 U. S. 206), or in such a manner as to impair vested contract rights (see 
94 U. S. 155, 161; 108 U. S. 526, 531, 537; 110 U. S. 347, 353; 116 U.S. 307, 325; 
128 U. S. 174, 179; 134 U. S. 418, 454; 156 U. S. 649; 169 U.S. 466, 523; 173 U.S. 
684, 687; and Cleveland City Ry. Co. v. Cleveland, 94 Fed. Rep. 385), are outside 
the scope of this article. 











PUBLIC SERVICE COMPANY RATES. 255 


expenses properly estimated and a reasonable profit upon the capi- 
tal actually invested in its plant, such statute or order is the sub- 
ject of judicial review, and must be declared void, and its enforce- 
ment enjoined, as a violation of those provisions of the Fourteenth 
Amendment to the United States Constitution forbidding any 
State to deprive any person of his property without due process 
of law or to deny to any person within its jurisdiction the equal 
protection of the laws. 

This proposition has for many years been the established law of 
the United States courts, as will appear from the following review 
of the cases. 


DECISIONS OF THE U. S. SUPREME COURT. 


Munn v. Illinois,! which was the first case in which the State 
regulation of rates was brought before the United States Supreme 
Court, contains a dictum by Chief Justice Waite to the effect that 
the reasonableness of such rates is a matter for the sole determi- 
nation of the State Legislature, and is not the subject of judicial 
inquiry or review. It is to be observed, however, that in that case 
the question was not squarely presented whether the rate fixed by 
the Legislature was so low as to amount to a deprivation of pro- 
perty within the meaning of the Fourteenth Amendment, because 
that issue was not raised at the trial,2 and the indictment was not 
only for charging more than the statutory rate, but also for doing 
business without procuring the license required by the statute. 

In the cases in 94 U.S. 155, 164, 179, 180, 181, the general 
principles laid down in Munn v, Illinois for the business of grain 
elevators were applied to the transportation by rail of freight. In 
those cases, also, it was not alleged that the rates were so low as 
to amount to a deprivation of property without due process of law ; 
but the Chief Justice took occasion to repeat his dictum in Munn 
v. Illinois, above referred to. 

In Shields v. Ohio,? Ruggles v. Illinois, Illinois Central R. R. 
Co, v. Illinois,® the same general principles were applied to the 





1 94 U.S. 113. 

2 The unreasonableness of the rate must be distinctly raised; in civil cases, includ- 
ing actions for penalties, by the pleadings —Chicago & G. T. Ry. Co. v. Wellman, 
143 U. S. 339; St. Louis & S. F. R. R. Co. v. Gill, 156 U. S. 649; Lake Shore & M. 
S. Ry. Co. v. Smith, 173 U. S. 684; Beardsley v. Erie R.R., 44 N. Y. Supp. 175; and 
in a criminal case at the trial— Ruggles v. Illinois, 108 U. S. 526; Budd v. New 
York, 143 U. S. 517. 

8 95 U.S. 319. # 108 U. S. 526. 

§ 108 U. S. 541. 
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transportation of passengers by rail; but there was no evidence in 
any of them that the rates were unreasonable. 

Up to this time (1883) there had been no qualification of Chief 
Justice Waite’s dictum in Munn », Illinois; and we accordingly 
find Judge Woods, of the Circuit Court for the Southern District 
of Georgia, deciding in Tilley v. Savannah R. R. Co.,! that there 
could be no judicial review of the reasonableness of rates fixed by 
a State commission, at least until they had been put in operation.” 

Then came Spring Valley Water Works v. Schottler,? in which a 
State constitution and a statute based thereon requiring certain 
municipal authorities to fix the rates of water companies was up- 
held. No rates had in fact been fixed, so that the question of their 
reasonableness could not and did not arise.4 In this case, however, 
Chief Justice Waite took occasion for the first time to qualify his 
dictum in Munn ». Illinois as to the conclusiveness of legislative 
rates, saying : — 


“What may be done if the municipal authorities . . . fix upon a price 
which is manifestly unreasonable need not now be considered, for that 
proposition is not presented by this record.” 


In the Railroad Commission cases,® it was held that a bill to 
enjoin a State railroad commission from fixing maximum rates 
could not be maintained. In those cases also no rates had been 
fixed, and therefore the question of their reasonableness was not 
presented ; and the Chief Justice, as may be seen by reference to 
his opinion,® qualifies still further his dictum in Munn z. Illinois 
as to the conclusiveness of State rates. 

In Dow v. Beidelman,’ an action by a passenger against the trus- 
tees of a railroad for exacting more than the statutory fare was 
sustained. In this case the reasonableness of the statutory rates 
was attacked, but it was held that the evidence was not sufficient 
for the determination of that question. Mr. Justice Gray, speak- 





1 5 Fed. Rep. 641 (1881). 

2 See also Ex parte Koehler, 23 Fed. Rep. 529. 

8 r10 U. S. 347, 354. 

4 The exercise of the power of regulation being obnoxious to the constitution only 
in the event that, as applied to some particular case, it is so unreasonable as to amount 
to a confiscation or deprivation of property, it follows that the courts have no juris- 
diction to restrain commissioners from adopting rates. The function of the courts 
is limited to a power of review after the rates are adopted. Spring Valley Water 
Works v. Schottler, 110 U. S. 347; The R. R. Commission cases, 116 U. S. 307; 
Georgia R. R. & Banking Co. v. Smith, 128 U. S. 174. 

5 116 U. S. 307, 347, and 352. 

® p- 335 


7 125 U. S. 680, 690, 691. 
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ing for the Court, intimates that there might be evidence which 
would require the Court to declare such a schedule of rates void 
under the Fourteenth Amendment. 

We thus have in Spring Valley Water Works v. Schottler, the 
Railroad Commission cases, Dow v. Beidelman, the last-named 
case decided in 1888, intimations by a majority of the Supreme 
Court, including Chief Justice Waite, that the assertion by the 
latter in Munn v. Illinois of the supreme power of a State legis- 
lature over public service company rates was not to be considered 
as law. 

In the mean time, in 1888, Judge Brewer in the Circuit Court 
held that a bill in equity could be maintained in the Federal courts 
by a railroad company to restrain the enforcement of rates estab- 
lished by a State commission, which were alleged to be so low as 
to deprive the company of all (net) compensation for the use of its 
property.? 

Passing Georgia R. R. and Banking Co. v. Smith,? which went 
off on other points, the next important case was Chicago, M. & St. 
P. R. R. v. Minnesota,’ in which a judgment of the Supreme Court 
of Minnesota, ordering the issue of a writ of mandamus to compel 
the railroad company to comply with the rates fixed by a State 
commission, was reversed on writ of error, and the case remanded 
for the taking of testimony as to the reasonableness of the tariff 
established by the commission. 

The case of Minneapolis Eastern R. R. v. Minnesota * was de- 
cided at the same time upon the same ground. In Chicago & 
G. T. R. R. v. Wellman,® in which the Court refused to hold 
a State statute fixing passenger rates unconstitutional, on the 
ground that the evidence of earnings was too slight and incon- 
clusive to justify any ruling on that subject. Budd v. New York & 
and Brass v. Stoeser’ went off on the same ground ; namely, the 
insufficiency of the evidence. In the Budd case, however, Mr. 
Justice Blatchford, odzter, attempts to distinguish rates fixed 
directly by the Legislature from rates fixed by a commission,® 
—a distinction which was rejected in the Reagan and subsequent 
cases. 

Then came the cases which may be regarded as having finally 
settled the law on this subject; namely, the Texas Railroad, or 





1 Chicago & N. W. R.R. v. Dey, 35 Fed. Rep. 866; Chicago, St. P., M.& O. R. R. v. 
Becker, 35 Fed. Rep. 883. 
2 128 U. S. 174. 3 134 U.S. 418. # Ib. 467. 5 143 U.S. 3309. 
6 Ib. 517. 7 153 U.S. 301. 8 As in 134 U. S. 418. , 
34 
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“ Reagan,” cases, decided in 1894.1 These were bills in equity in 
the Circuit Court against the Railroad Commission and the Attor- 
ney-general of the State of Texas to enjoin the enforcement of 
rates established by the Commission. Upon demurrer the bills 
were sustained. The opinion was by Mr. Justice Brewer, whose 
decisions as Circuit Judge in Chicago & N. W.R. R. v. Dey,? 
Chicago, St. P., M. & O. R. R. v. Becker,? Ames v. Union Pac. 
R. R., had already done much to clarify this branch of constitu- 
tional law. St. Louis & S. F. R. R. wv. Gill® went off on the 
insufficiency of the evidence. Covington Turnpike Co. v. San- 
ford® decides that rates which will not permit the maintenance 
of the efficiency of the plant, the meeting of ordinary expenses of 
operation, or the payment of any dividend, are void. 

The Nebraska case, Smyth v. Ames,’ is probably now the lead- 
ing case upon the subject. In it the Court confirms the principle 
of the Reagan cases, and applies it to a bill in equity to restrain 
the enforcement of a rate fixed by the Legislature, the Attorney- 
general and other State officers being enjoined from enforcing the 
statute by legal process of any sort. Fitz v. McGhee,’ in which a 
bill in equity brought against the Attorney-general of a State to 
restrain him from enforcing by criminal prosecutions or otherwise 
a statutory rate, was dismissed on the ground that that officer was 
not charged by any State law with any special duty with reference 
to the enforcement of the statute, will be considered in a subse- 
quent part of this article. 

In San Diego Land Co. v. National City,® which was a bill to 
enjoin the enforcement of a schedule of water rates fixed by a 
municipality, although the relief was denied upon the facts of the 
case, the principle of the Reagan cases was elaborately discussed 
and reaffirmed by the Court. 

The latest decision of the United States Supreme Court is Chi- 
cago, M. & St. P. R. R. v. Tomkins,” in which a bill in equity, filed 
in the Circuit Court of the United States to restrain the enforce- 
ment of a schedule of railroad rates adopted by the South Dakota 
Railroad Commission, was sustained and the judgment of the 





1 Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362; Reagan v. Mercantile 
Trust Co., 154 U. S. 413; Reagan v. Mercantile Trust Co., 154 U. S.418; Reagan v. 
Farmers’ Loan & Trust Co., 154 U.S. 420. 

2 35 Fed. Rep. 866, 8 Ib. 883. 4 64 Fed. Rep. 165. 

§ 156 U. S. 649. 6 164 U. S. 578. 

7 64 Fed. Rep. 165 (as Ames v. Union Pac. R. R.); 169 U. S. 466; and 171 U. S. 
361. 

8 172 U.S. 516. 9 174 U. S. 739. 10 176 U.S. 167. 
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Circuit Court dismissing the same reversed. The principles an- 
nounced are the same as in the Reagan and Nebraska cases. 


DECISIONS OF THE LOWER FEDERAL COURTS. 


It is not deemed necessary to present with great detail the 
numerous decisions of the inferior Federal courts on the precise 
proposition now under consideration. The subject has long since 
passed beyond the elementary stage; and the various Circuit 
courts of the United States are now mainly occupied with the 
questions of detail which arise in applying the general rule to 
peculiar situations. : 

Some of the Circuit Court cases have been already referred to. 
Among the others are Cleveland Gas Co. v. Cleveland! and Capi- 
tal City Gas Co. v. Des Moines. In both these cases demurrers 
to bills in equity brought by gas companies to restrain the enforce- 
ment of alleged unreasonable rates for gas fixed by municipal 
authorities, acting under the laws of Ohio and Iowa respectively, 
were overruled. In Capital City Gas Co. v. Des Moines,? Judge 
Woolson, while refusing upon the facts shown to grant a tempo- 
rary injunction, reasserts the general principles laid down by him 
in deciding the demurrer in the same case.* 

Cotting v. Kansas City Stock Yards® was a bill in equity to 
restrain the Attorney-general of Kansas from beginning proceed- 
ings to enforce a State law fixing stockyard charges, and making 
any violation of the act a misdemeanor ; and a motion to dismiss, 
filed by the Attorney-general and others, was denied. 

San Diego Land Co. v. Jasper ® and San Joaquin Irrig. Co. a. 
Stanislaus County‘ were both bills in equity to restrain the en- 
forcement of water rates fixed by county or municipal authorities 
in California under the laws and constitution of that State ; and 
demurrers to the bills were in both cases overruled. 

In Wilmington R. R. v. Commissioners,® a bill in equity against 
the Attorney-general of a State and others to prevent the enforce- 
ment of rates fixed by a State railroad commission was sustained 
upon exceptions to the bill. 

In Northern Pacific R. R. v. Keyes,® a final decree was issued 
on a bill to restrain the enforcement of rates established by a 
State commission. 





1 71 Fed. Rep. 610. 2 72 Fed. Rep. 818. 8 Tb. 829. 
4 Ib. 818. 5 79 Fed. Rep. 679. 6 89 Fed. Rep. 274. 
7 go Fed. Rep. 516. 8 Ib. 33. 9 or Fed. Rep. 47. 
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In Cleveland City Ry. Co. v. Cleveland,! the enforcement of a 
municipal ordinance regulating street railway fares was enjoined. 

In Western Union Tel. Co. v. Myatt,? a temporary injunction 
was granted on a bill to restrain the State Solicitor of Kansas 
from enforcing the rates established by the so-called ‘“ Court of 
Visitation,” and the members of the so-called “Court” were also 
enjoined.® 

There has been no serious dissent in the Federal courts during 
the past twenty years from the proposition that State rates, 
whether imposed by an act of the Legislature or by the order of a 
State commission or other agents, must be sufficient to cover the 
expenses of operation properly reckoned and a reasonable profit 
on the capital invested, or they are obnoxious to the provisions of 
the Fourteenth Amendment. 


DECISIONS OF THE STATE COURTS. 


There are also decisions in the State courts to the effect that 
a State legislature cannot reduce rates below the point of reason- 
able profit without violating the Fourteenth Amendment; but the 
State cases are not numerous, as litigation of this character is 
now generally carried on by means of original bills in the Circuit 
courts of the United States.‘ 


In Janvrin e¢ a/., Petitioners,® the Court says :— 


“The Legislature may fix what the rates shall be, subject only to judi- 
cial inquiry whether they are so unreasonably low as to deprive the Com- 
pany of its property without due compensation. . . . The cases establish 
the power of the Legislature to fix rates, subject to the qualification that 
they shall not be unreasonably low.” 





1 94 Fed. Rep. 385. 

2 98 Fed. Rep. 335- 

8 See, also, the following cases, in which the jurisdiction of the Court to enjoin the 
enforcement of unreasonable rates has been upheld: Milwaukee El. Ry., etc., Co. v. 
Milwaukee, 87 Fed. Rep. 577; Kimball v. Cedar Rapids, 99 Fed. Rep. 130; Louis- 
ville & Nashville R. R. v. M’Chord, 103 Fed. Rep. 216; Pike’s Peak Power Co. v. 
Colorado Springs, 105 Fed. Rep. 1; Haverhill Gas Light Co. v. Barker e¢ a/., 109 Fed. 
Rep. 694. Where a preliminary injunction is granted, the complainant is usually 
required to file a bond. 

4 See Spring Valley Water Co. v. San Francisco, 82 Cal. 286; San Diego Water 
Co. v. San Diego, 118 Cal. 556; Winchester Turnpike Co. v. Croxton, 98 Ky. 739; 
State v. Sioux City, etc., R. R., 46 Neb. 682; Janvrin e¢ a/., Petitioners, 174 Mass. 
514. 

5 174 Mass 514. 





PUBLIC SERVICE COMPANY RATES. 261 


COROLLARIES FROM PROPOSITION IIA. 


Certain general conclusions must necessarily follow from the 
power of a State to fix rates, subject to a right of review in the 
courts to ascertain whether the rates thus fixed are so low as to 
amount to a deprivation of property. 

1. The fixing of rates, whether by a State Legislature or its 
agents, being a legislative or administrative, and not a judicial act, 
the courts, in reviewing a State rate, do not undertake to fix the 
rate itself or to say what rate would not be obnoxious to the Four- 
teenth Amendment; but simply inquire whether the rate fixed is, 
under all the circumstances of the case, so low as virtually to 
deprive the company of its property. 

“The Courts do not determine whether one rate is preferable 
to another or what would be fair and reasonable as between the 
carriers and the shippers. They do not engage in any mere 
administrative work.” — Mr. Justice Brewer, in Reagan v. Farmers’ 
Loan & Trust Co.! 

“The Court has no power to fix rates. It may not declare what 
rates would be reasonable, and by its decree establish those rates 
as the rates to be charged. Its power is exhausted on this point 
when it has duly passed on the reasonableness of the rates as 
fixed in the ordinance.” — Perv Cur. in Capital City Gas Light Co. 
v. Des Moines.” 

2. The fixing of rates, whether by a State legislature or its 
agents, being the act of the State itself, it matters not that the 
agents have not properly exercised their powers. 

Their act is the act of the State; and if, being authorized (ex- 
pressly or by construction) to establish only reasonable rates, so 
that in establishing unreasonable rates they are in a sense acting 
ultra vires of their statutory authority, yet their action in estab- 
lishing rates which are unreasonable is held to be the action of the 
State. And, if such action operates as a deprivation of property, 
it is held to be a deprivation by the State within the meaning of 
the Fourteenth Amendment. | 

The same principle holds as to laws of a State alleged to violate 
the contract clause of the United States Constitution. Thus an 
ordinance of a city council purporting to have been passed under 
legislative authority is a State “law,” irrespective of its validity. 
Such ordinances, says the Court, in Penn Mutual Life Ins. Co. v. 





1 154 U. S. 362, 397. See also Osborne vw. San Diego Water Co., 178 U. S. 22. 
: 272 Fed. Rep. 818. And see Michigan Tel. Co. v. St. Joseph, 121 Mich. 502. 
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Austin,! are “but the exercise by the city of a legislative power 
which it assumed had been delegated to it by the State, and were 
therefore in legal intendment the equivalent of laws enacted by 
the State itself.” ? 

3. The fixing of rates, even by a State commission, being in 
legal contemplation, no matter what the designation or powers of 
the commission, an administrative, legislative, or political act of the 
State itself, it further follows that the citizen who has been or 
will be deprived of his property through the operation of the rates 
thus fixed does not lose his right to a review by the courts simply 
because he may have been given full opportunity to present his 
case to the commissioners before action on their part. 

The reasonableness of the rates — that is, the question whether 
they conflict with the Fourteenth Amendment — is a question of 
Jaw, which the citizen is entitled to litigate in the courts of law.’ 
This has been the uniform rule adopted by the United States 
courts ; and the intimation to the contrary in Minneapolis Eastern 
Ry. Co. v. Minnesota,* has never been followed; although, if no 
opportunity to be heard is given before the rates are fixed, that 
might of itself be an independent and sufficient reason to set them 
aside. 

4. Depreciation — that is to say, the amount in excess of the 
annual expenditures for repairs, which in a properly managed en- 
terprise must be annually applied or set aside to provide for the 
final renewal of the several parts of the plant —is a proper charge 
upon income. 

Whether or not it is to be regarded as “ operating expense” 
is rather a question of book-keeping than of law; but, in any 
event, a proper annual allowance for depreciation must be taken 
into account in determining the validity of an order fixing rates.® 





1 168 U. S. 685. 

2 See, also, City Railway Co. v. Citizens’ Co., 166 U. S. 557; Walla Walla z. 
Walla Walla Water Co., 172 U. S.1; Illinois Central R. R. v. Chicago, 176 U.S. 
646; Anoka Water Co. v. Anoka, 109 Fed. Rep. 580. 

8 See Chicago, M. & St. P. R. R. v. Minnesota, 134 U. S. 418; Reagan v. Farmers’ 
L. & T. Co., 154 U. S. 362; San Diego Land Co. v. Jasper, 89 Fed. Rep. 274; Louis- 
ville & N. R. R. v. M’Chord, 103 Fed. Rep. 216, in which, notwithstanding that the 
complainant had had full opportunity to be heard before the commission, the rates 
fixed by the latter were declared void by the Court. 

* 134 U.S. 467, 482. 

5 The Board of Gas and Electric Light Commissioners of Massachusetts has recently 
advised or prescribed the entering of an allowance for depreciation as a separate item 
in the annual accounts rendered to it by the companies under its supervision. It is 
believed that the general practice of such companies throughout the country has here- 
tofore been to enter such items in the operating expense account. 
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“Compensation,” says Judge Brewer in Chicago & N. W. R. R. 
v. Dey,! “implies, . . . cost of service,” and that “implies... 
keeping the road-bed and the cars and machinery and other appli- 
ances in perfect order and repair.” 

In So. Pacific R. R. v. Commissioners,? Judge McKenna, in 
granting a continuance of a temporary injunction against the en- 
forcement of rates established by a State commission, held that, 
in ascertaining the cost of operating a railroad in reference to the 
reasonableness of rates, the expenses of operation are not to be 
strictly limited to the cost of running trains, excluding all better- 
ments, but the cost of reasonable renewals and improvements of 
road-bed, track, and equipment, must be included. 

In Cotting v. Kansas City Stock Yards,? Judge Thayer says : — 


“ At the same time, as buildings, pens, pavements, and other similar 
structures deteriorate in value somewhat from year to year, even where 
they are repaired in the ordinary way, it is eminently proper, in estimat- 
ing any profits, to set aside annually out of the gross income a certain 
sum to cover such depreciation.” 


And Mr. Justice Brewer, in Reagan v. Farmers’ Loan & Trust 
Co.,‘ in stating the opinion of the Court that such expenditures 
should be considered as proper to be paid from income, says :— 


“Tn the operation of every road there is a constant wearing out of the 
rails and a constant necessity for replacing old with new. The purchase 
of these rails may be called permanent improvements or by any other 
name. But they are what is necessary for keeping the road in a service- 
able condition.” 


“ The annual depreciation of the plant,” as distinguished from 
cost of operation, is enumerated by the court in San Diego Land 
Co. v. National City,5 as one of the matters which “ought to be 
taken into consideration.” 

“Ordinary improvement,” as distinguished from repairs, are also 
a charge that “may properly be made against earnings,” says Mr. ° 
Justice Bradley in an interesting discussion of depreciation in rail- 
road property in Union Pac. R. R. v. U. S.8 

5. Where the complainant is bound by the common or the stat- 
ute law to the performance of public services and duties, the price 
at which it may sell its commodities must clearly be high enough to 





1 35 Fed. Rep. 866, at p. 879. 2 78 Fed. Rep. 236. 
8 82 Fed. Rep. 839, 850, at p. 855. 4 154 U. S. 362, at p. 407. 
5 174 U. S. 739, 757- 6 99 U. S. 402, 421, 422. 
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enable it properly and satisfactorily to perform these public obliga- 
tions, as well as to earn a reasonable profit on its plant. 

Speaking of the duties of railroad companies as common carriers 
and of the compensation they are entitled to receive, Judge Brewer 
says :'}— 

“They may not employ poor engineers, whose wages would be low, 
but must employ competent engineers, and pay the price needed to 
obtain them. The same rule obtains as to engines, machinery, road-bed, 
etc.; and it may be doubted whether even the Legislature, with all its 
power, is competent to relieve railroad companies whose means of trans- 
portation is attended with so much danger from the full performance of 
this obligation to the public.” 


6. What sum or value is to be taken as the principal in deter- 
mining whether the legislative rates will yield an income unrea- 
sonably low? 

This question presents difficulties, and cannot also be said to 
have been finally answered by any decision of the Supreme Court. 
We believe, however, that the answer will be found to be the sum 
representing the fair cash value at the time the rates are estab- 
lished of all the property then used by the Company in its business. 
This rule denies to the Company the right to collect returns upon 
a fictitious or inflated capital, while giving it the benefit of such 
additions to the plant as may have been contributed by the stock- 
holders from earnings which would otherwise have been paid out 
in dividends ; and, although the question cannot be said to have 
been finally settled, this rule has been favored by some eminent 
judges and rejected, we believe, by none. 

The outstanding stock and bonds may not represent money 
actually invested in the plant, or even if fairly representing the 
original cost, may be largely in excess of the present value of the 
property. In such cases it is well settled that the thing to be 
kept in mind is the value of the plant, not the amount of stock and 
bonds.? Conversely we may suppose the case of a corporation as 
much undercapitalized as most public service corporations are over- 
capitalized. No such case has, it is true, ever been presented for 
judicial decision, but if such a situation should arise, the injustice 
of any method of valuation, or determination of the reasonableness 
of rates, based upon the amount of the outstanding stock, would 
at once become apparent. Moreover, such a basis of decision 
would be inapplicable to companies the stock of which has no par, 





1 Chicago & N. W. R. R. v. Dey, 35 Fed. Rep. 866. 
2 164 U. S. 578, 596-7; 169 U. S. 466, 544; 174 U. S. 739, 757. 
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and to individuals and partnerships. We conclude that in all cases 
the sum upon which the company is entitled toa reasonable return 
is the present value of the property actually used in its business. 
The judicial references to this subject are as follows :— 

In the Kansas City Stock Yard case,! the Court says that “the 
owner is entitled to the benefit of any appreciation in value above 
original cost resulting from natural causes.” It would seem that 
he should, a fortiori, be entitled to any increase in value due to 
improvements and extensions paid for out of income.? 

In Northern Pacific R. R. v. Keyes,? Judge Amidon says :— 


“The fundamental question in all cases like these is, Will the rates pre- 
scribed by the State pay the expenses of doing the . . . business and 
leave to the carrier a reasonable compensation upon the fair value of the 
property which it employs in performing the service ?”’ 


The fair value of the property rather than the amount of stock 
or bonds outstanding is relied upon by the Supreme Court in 
Smyth v. Ames,‘ as the proper basis for determining the reason- 
ableness of a State rate. Mr. Justice Harlan, speaking for the 
Court, says :— 


“We hold . . . that the basis of all calculations as to the reasonable- 
ness of rates to be charged by a corporation maintaining a highway under 
legislative sanction must be the fair value of the property being used by 
it for the convenience of the public.” 


And in San Diego Co. v. National City,® Mr. Justice Harlan, 
speaking for the Court, says: — 


“What the company is entitled to . . . is a fair return upon the rea- 
sonable value of the property at the time it is being used for the public.” ® 


7. The mode of valuation. 

Certain difficulties will generally be encountered in attempting 
to apply to concrete cases the test implied in such expressions as 
‘“‘fair cash value,” “fair value,” and “reasonable value.” To de- 
velop all the implications of these and similar expressions as applied 
to the class of cases with which we are dealing would carry us far 
beyond the limits set for this article. A few suggestions may, 
however, not be out of place. Waterworks, including sources of 





1 82 Fed. Rep. 850. 2 Brymer v. Butler Water Co., 179 Pa. 231. 

8 ot Fed. Rep. 47, at p. 52. * 169 U. S. 466, at p. 546. 

5 174 U. S. 739, at p. 757. 

6 In the lower court (74 Fed. Rep. 79) Ross, J., says at p. 83: “It is the actual 
value of the property at the time the rates are to be fixed that should form the basis 
upon which to compute just rates.” 


35 
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supply and distribution systems, gas and electric lighting plants, 
railroads, and other properties affected with a public interest are 
usually not bought and sold in their entirety sufficiently often or 
under conditions sufficiently similar to have any “market value” 
in any useful or significant sense of that expression. In view of 
the inapplicability of the simple test of market value resort must 
be had to several lines of evidence, no one of which is by itself 
conclusive of the ultimate problem, which is, what is the present 
value of the plant or property considered as a whole for the pur- 
poses of its actual use. Judicial discussion of this problem has 
unfortunately been somewhat meagre. Applying the analogy of 
cases of eminent domain involving similar properties, it would 
seem that original cost would in most cases be admissible, though 
generally not very valuable evidence.! 

The cost of reproducing the plant item by item, with a proper 
deduction for depreciation due to use and age, would also seem to 
be admissible,? though likely to be misleading where the assembled 
plant or any considerable portion of it represents a method of doing 
the business which by the progress of the arts and sciences has 
become antiquated or obsolete, or where, by reason of bad judgment 
in the original selection or assembling of the components of the 
plant or in its situation, the plant as a whole is ineffective, inade- 
quate, or unduly expensive to run. ' 

Among the best considered rate cases bearing upon the present 
question is Capital City Gas Co. v. Des Moines,® in the Circuit 
Court for the Southern District of Iowa. In his opinion Judge 
Woolson says :— 


“Under the proof presented the plant is in excellent condition and 
efficiency; and the cost of reproduction appears to be the substantial 
equivalent of its value. . . . Returning to the attempt to ascertain the 
cost of present reproduction of plaintiff’s gas plant, or rather of a gas 
plant which shall be equally efficient and capable in supplying gas to the 
defendant and its citizens, . . . I conclude that suitable and proper real 
estate could be obtained and such plant erected, mains laid, etc., with 
same efficiency to meet the demands of the city as that now possessed 
by plaintiff, for $400,000.” 





1 100 Mass. 350; 103 ib. 365; 108 ib. 535; 109 ib. 438; 141 ib. 298; 168 ib. 541; 
60 N. E. Rep. 977; 76 N. Y. 121; 49 N. J. L. 1; 58 Il. 380. 

2 168 Mass. 541; 155 ib. 35; 32 Minn. 224; 135 N. Y. 116; 23 Nev. 154; 49 N. 
J. L.1; 72 Fed. Rep. 829. 

8 72 Fed. Rep. 818. 
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The passage just quoted suggests the necessity for the qualifica- 
tion of the test of reproductive cost already adverted to. For if 
the existing plant is in any respect antiquated or inefficient as com- 
pared with a new plant of modern design and of the same capacity, 
and shows a greater expense per unit of output or work done, then 
the cost of procuring such modern plant will fix the maximum 
sum which a prospective purchaser of the existing plant, though 
willing to buy, could afford to pay. The company’s plant may be 
worth much or little, but cannot well in any event be worth more 
than the cost to procure a new plant of equal capacity and modern 
design. 

In computing the cost of a plant it seems proper to include 
allowances for interest during construction, engineering, book- 
keeping, canvassing for subscribers, and all professional and con- 
tingent expenses during the period of installation, which together 
measure the difference in value between two enterprises similar in 
all respects, except that one is a “going concern” and the other 
prospective ;! and from the cost of the new and modern plant to 
deduct a sum representing the shorter future life of the existing 
plant due to age and to the extent to which it has been allowed 
to get out of repair, and a further sum representing the difference 
in cost of operation or mechanical value between the existing 
plant and a new plant of modern design. The sum thus obtained 
would seem to approximate as nearly as possible to the fair value 
of the existing plant for the purpose of testing the validity of a 
legislative schedule of rates. 

To what extent, if at all, it is proper to add to the value thus 
obtained a sum to represent the value of the company’s franchises, 
may be a matter of some doubt, especially if any of the franchises 
were the subject of an out and out sale by the public to the com- 
pany. It has also been intimated that the company’s business and 
earnings might be taken into account ; but it would seem that this 
is unsound, both for reasons applicable specially to this class of 
cases and in view of the analogy of the measure of damages in 
cases of eminent domain.? For purposes of taxation, also, a sharp 





1 62 Fed. Rep. 853; 60 N. E. Rep. 977; 168 Mass. 541; A. C. (1893) 444. 

2 82 Fed. Rep. 839, 850; 12 Cush. 605; 3 Allen, 133; 108 Mass. 5353 109 ib. 438; 
117 ib. 302; 157 ib. 218; 176 ib. 101; 59 N. E. Rep. 658, 1020; 26 Fed. Rep. 417; 
62 N. H. 561; 133 N. Y. 628; 35 Hun 633; 95 Pa. 426; 99 ib. 631; 107 ib. 461; 140 
ib, 510; 148 ib. 429; 177 ib. 252; 190 ib. §1; 192 ib. 632; 61 N. J. L. 32; 49 Cal. 139; 
32 Minn. 224; 106 Ill. 253; 111 ib. 499; 115 ib. 97; 167 ib. 85; 86 Ill. App. 392; 98 
Ga. 92; 91 Tenn. 291; Cooley, Const. Lim., sects. 696, 697. 
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distinction is made between the value of the property of corpora- 
tions (which is subject to local taxation) and the value of their 
franchises, good will, and business.! And it is believed that gen- 
erally it will be found that the only rule which will work substan- 
tial justice to the public as well as to the Company is to omit 
altogether from valuations made for the purpose of determining 
the validity of legislative rates all items representing or purport- 
ing to represent the value of the Company’s franchises (except, 
perhaps, franchises for which the Company has actually paid the 
public), business, profits, and good will. In any event it may be 
asserted with confidence that any method of valuation based upon 
a capitalization of earnings for any period, or upon the selling 
value of the Company’s stock (whether the property is overcapi- 
talized or undercapitalized), is wholly inadmissible. 

8. What constitutes a reasonable return ? 

The rate of compensation to which the company is entitled is a 
question as yet unsettled, and one which is perhaps incapable of a 
specific answer applicable to all cases. Mr. Justice Brewer, in his 
decision in the Dey case,? seems to have thought that any net 
return, however small, was sufficient to meet the requirements of 
the Fourteenth Amendment ; but, as pointed out by Mr. Justice 
McKenna in the Southern Pacific case,’ this view was retracted by 
Judge Brewer in his decision as Circuit Judge in the Union Pacific 
case,* and “has received no judicial sanction since.” 

It would seem that the just rate of compensation would be that 
determined by the percentage of net profit expected and commonly 
obtained in enterprises not affected with a public interest and in- 
volving about the same business risk. The tendency has been, 
however, to seek for a more easily ascertainable and more arbitrary 
test. In the Kansas City Stock Yard cases,‘ a legislative rate which 
allowed 5 3-4 per cent profit on the value of the property after 
all expenses and an allowance for depreciation was held not to be 
in violation of the Fourteenth Amendment ; and Judge Foster, in 
the first of these cases, suggests that “ doubtless the rate fixed by 
law for interest on money furnishes a test of which the investor 





1 12 Mass. 252; 11 Allen 268; 12 ib. 75; 13 ib. 391; 16 Gray 38; 98 Mass, 19, 
25; 99 ib. 146; 100 ib. 399, 403; 144 ib. 598; 146 ib. 403, 412; 6 Wall. 611,632. See, 
also, 48 Hun 193; 158 N. Y. 162, 168; 144 Pa. St. 365; 67 N. H. 514. 

2 35 Fed. Rep. 866. 8 78 Fed. Rep. 236, at p. 261. 

' 4 64 Fed. Rep. 165. 5 79 Fed. Rep. 679; s. c. 82 ib. 839, 850. 
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cannot complain, although in many cases it might be oppressive 
to the general public.” 

B. If the rate has been fixed arbitrarily or inconsistently so as to 
discriminate against the complainant with regard to other persons 
or corporations similarly situated, it ts obnoxious to that part of 
the Fourteenth Amendment which prohibits the States from deny- 
ing to any person within their jurisdiction the equal protection of 
the laws, irrespective of the question whether it ts in itself unreason- 
ably low. 

For this provision means that the law and its administration 
must be impartial and not characterized by arbitrary or capricious 
discrimination between persons.? In Wilmington & W. R. Co. v. 
Commissioners,’ a bill in equity to restrain the Attorney-general 
of a State from enforcing rates established by a State Railroad 
Commission was sustained on exceptions, the material allegations 
of the bill being that the Commissioners order was inconsistent with 
prior orders of the same body, and with its action in regard to other 
railroads in the State in such a way as to amount to an arbitrary 
discrimination. 

It may be added that it is in cases of this sort that a refusal of 
the State legislature, board, or commission to afford the party 
affected any opportunity to be heard may be important,‘ as would 
the fact that the reasons assigned by the Commissioners were 
wholly irrelevant, or a mere cover for action in reality based upon 
improper reasons. So a discrimination between classes, as a law 
compelling a company to transport a certain kind of freight ora 
certain class of passengers, or to carry on a certain part of its 
business, at a loss, has been thought obnoxious to the Fourteenth 
Amendment.® 

Insistence on a uniformity of rates under similar conditions 
may give rise to many embarrassments. Suppose that a company 
can, owing to exceptionally able management in the past or pre- 
sent, sell at a much lower rate than the average rate necessary to 





1 See, also, Milwaukee El. R. R. & L. Co. v. Milwaukee, 87 Fed. Rep. 577; San 
Diego Water Co. u. San Diego, 118 Cal. 556; Brymer v. Butler Water Co., 179 Pa. 231. 


2 Yick Wo v. Hopkins, 118 U. S. 356; Gulf, etc., R. R. v. Ellis, 165 U. S. 150; 
Lake Shore M. & S.R.R. v, Smith, 173 U. S. 684; Trustees Cincinnati Ry. 2 
Guenther, 19 Fed. 395; Jew Ho v. Williamson, 103 Fed. Rep. to. 

8 go Fed. Rep. 33. 

* San Diego Water Co. v. San Diego, 118 Cal. 656, 575. 

5 State of Ohio, ex re/., etc., v. Cincinnati Gas, etc., Co., 18 Ohio St. 262. 

8 169 U. S. 466, 541; 173 U-S. 684; 61 Kans. 439; 31 L. R. A. 47. 
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return a reasonable profit to other companies similarly situated, 
is it permissible to reduce the rates of such company below this 
average? This question has never been adjudicated; but it has 
often been declared that ‘the interests of both parties are to be 
kept in view, and that the fair value to the community of the ser- 
vice in question is to be regarded as well as the company’s right 
to a reasonable return upon its investment.! 

N. Matthews, Fr., 

W. G. Thompson. 

Boston, October, 19o!. 


[Zo be continued.] 





1 164 U. S. 578, 596; 169 U.S. 466, 543; 173°U. S. 684, 687; 174 U. S. 739, 753, 
757: 
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MIXED QUESTIONS OF LAW AND FACT. 


N the illuminating book called “ A Preliminary Treatise on Evi- 
dence at the Common Law,” in which Professor Thayer has 
done so much, all through the outlying regions of evidence, to make 
the crooked straight and the rough places plain, there is a chapter 
devoted to the subject of “ Law and Fact in Jury Trials.” In its 
course, the author deals, among other things, with those ques- 
tions which arise in negligence cases, and in other cases that turn 
upon the point of what is reasonable in conduct, and which are 
often described and referred to by the phrase “ mixed questions of 
law and fact.” Pie 
This phrase Professor Thayer condemns as inapt and mislead- 
ing. He says:!— 


“ Baptizing the question of reasonable and probable cause with this 
‘name, as a ‘mixed question of law and fact,’ common and almost uni- 
versal as it is, has only added to the confusion. All questions of fact, 
for a jury or for a court, are mixed questions of law and fact; for they 
must be decided with reference to all relevant rules of law; and whether 
there be any such rule, and what it is, must be determined by the court. 
Now since this mixture of law and fact is thus common to a variety 
of different situations, it is an uninstructive circumstance to lean upon 
when one seeks for guidance in discriminating these situations.” 


Again, he says,” in speaking of “the matter of reasonableness 
in general :” — 


“ The characteristic of all such questions is the same. The only rule 
of law is one which appeals to an outside standard, that of general expe- 
rience ; and the application of it, by whatever tribunal made, calls for a 
preliminary determination of something for which there is no legal test, 
— a matter of fact, and not a matter of law, — namely, the behavior, in a 
supposed case, of the prudent man. [If the settling of such a question 
be matter of fact in ordinary cases of negligence, it is equally so in cases 
of malicious prosecution and false imprisonment; for saying this, not- 
withstanding the careless phraseology of our books, there is abundant 
authority.” 


Yet in spite of the passages just quoted and the weighty author- 
ities which are marshalled in their support, it seems to the writer 





1 At pages 224-225. 2 At pages 227-228. 
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that the question of reasonableness, together with some other ques- 
tions upon which courts or juries have to pass, may usefully be 
discriminated, on the one hand, from pure questions of law, and 
on the other hand, from ordinary questions of fact and of opin- 
ion as to fact; and that the phrase “mixed question of law and 
fact” points with accuracy to a real difference upon which the 
discrimination is grounded. Let it be said for clearness, that in 
calling a given question a question of fact or a question of law, it 
is here intended to refer to the nature of the inquiry which forms 
its subject, without regard to whether it is an inquiry to be an- 
swered by a court or by a jury. 

In the first place, while it is true in a sense that “all questions 
of fact, for a jury or for a court, are mixed questions of law and 
fact ; for they must be decided with reference to all relevant rules 
of law,” is it true in the natural or ordinary sense of the phrase? 
Should we not rather say that, in most cases, there arise, not a 
mixed question of law and fact, but separable questions, one of 
law and one of. fact ; and that if we can only find out just what 
the law is and just what the fact is, the application of the law to 
the fact, which is where the mixture comes in, is perfectly simple, 
and presents no question at all? ‘or instance, in a proceeding 
against a man whose building is claimed to exceed a height limited 
by the building laws, the court can tell the jury what is the legal 
limit of height — a question of law —and the jury can determine 
what is the height of the building —a question of fact, — and then, 
if the permitted height is found to be ninety feet, while the actual 
height is found to be one hundred feet, it takes no profound mental 
operation to conclude that the building is in excess of the height 
permitted. The conclusion is a mixed conclusion of law and fact, 
but the questions on the answer to which the conclusion depends 
are separable questions, one of pure law, the other of pure fact. 

In the case just put, the rule of law admits of clear and precise 
statement. Every one knows what ninety feet is. There can be 
no difference of opinion about it. The “standard which it is the 
duty of [the] judicial tribunal to apply,” to use the words Profes- 
sor Thayer employs,! when speaking of law as contrasted with fact, 
is a certain one; “the determination of the exact meaning and 
scope of it” is easy; “the definition of its terms” is not required. 
But these things are not always so. For example, there has been 
much discussion among critics as to whether Hamlet was insane ; 





1 At page 193. , 
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and yet even after it is settled what is meant by Hamlet, whether 
a conception in Shakespeare’s mind, or an impression produced 
upon the reader’s mind, or an imaginary person possessing the 
qualities which a real person should be inferred to possess, if he 
had said and done the things that Hamlet says and does in the 
play, there still remains the question what insanity is. This gen- 
erally passes sud stlentio; unanimity is taken for granted; and 
yet when all is over, we find that the difference between critics 
proceeds about as much from difference of opinion as to what con- 
stitutes insanity as from difference of opinion as to the condition 
of Hamlet’s mind. The condition of Hamlet’s mind is matter of 
fact, or would be, if the imaginary Hamlet had been a real per- 
son. What constitutes insanity is a matter of a different sort; 
and these two matters, though presented in a single question, as 
if there were only one thing to be inquired about, are matters 
which need to be separated and kept separate. 

To put this in general language, we may say that most ques- 
tions call for a comparison of one thing with another. The thing 
to be compared is denoted by the first term, and the thing with 
which it is to be compared —the standard —is denoted by the 
second term. To make the comparison it is not enough to know 
in a general way what thing is pointed out as a standard: we must 
also be acquainted with this thing, and know the relevant quali- 
ties it possesses, and the degree to which it possesses them. If 
asked whether A is as tall as B, that is to say, whether A’s height 
equals B’s height, it is not enough to know who B is, and what is 
meant by his height, we must also know what his height is. If 
asked whether X has acted prudently, it is not enough to know in 
a general way what the word “prudence” means ; we must know 
what the thing prudence is ; what qualities it comprises, and in 
what degree a man must possess them in order to be called pru- 
dent. When that matter has been settled, so that there is no dif- 
ference of opinion about it, then and only then, does the question 
present an inquiry into a single, unmixed question of fact, to wit, 
the character of X’s conduct. Yet when a_ question of this kind 
is asked, it is generally taken for granted that all agree as to the 
exact nature and measurement of the standard of comparison 
which is set up. It is the falsity of this assumption, for it fre- 
quently is false, especially where the standard is denoted by some 
abstract word like prudence, insanity, or necessity, which is at the 
bottom of much misconception and arguing at cross-purposes ; 


because until people know what they are disagreeing about, they 
36 
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can rarely discover why they disagree. If questions are submitted 
to juries, or passed on by courts, in which the standard is denoted 
only by vague words, and is not precisely defined and measured, it 
is important to recognize the fact. 

To illustrate such a situation by a non-legal example, suppose a 
jury of artists, selected at an exhibition of paintings with instruc- 
tions to award medals to pictures of artistic excellence. If two of 
the artists, looking at the same picture, and seeing it in the same 
way, disagree as to whether it is entitled to a medal, they may 
differ in their estimate of the picture’s merit, or they may agree as 
to the merit it possesses, but differ as to the degree of merit which 
it should possess in order to have artistic excellence. In the one 
case, they differ as to the character of the picture, a difference as 
to fact. In the other, they differ as to the standard which is to be 
applied to it. That is a difference about the rule or law which is 
to govern their decision; a difference which is possible, because 
the standard, namely, “artistic excellence,” is indefinite. Given 
a building of known height, and reasonable men cannot well differ 
as to whether its height exceeds ninety feet. Given a picture 
calculated to make a known impression upon the beholder, and 
experts often cannot agree as to whether it deserves a prize. 
Obviously no definition of artistic merit can be framed that will 
resolve the difficulty ; for it arises, not from faulty expression, but 
from the nature of the subject. What it takes, in quality and in 
degree, to make merit is and must remain a matter of opinion; 
and therefore the same men who decide what pictures are to re- 
ceive prizes, inevitably and in the course of that very decision, set, 
as they are intended to set, the standard of merit to which the 
pictures shall conform. They are judges of law and fact. The 
alternative is only to adopt some other rule for awarding prizes 
than that of merit as such. 

Similar situations arise in some classes of controversies at law. 
When it is disputed whether goods supplied to an infant were 
necessaries, the question may logically be divided into four parts. 
1. What were the goods supplied, a simple question of fact. 2. 
How necessary were they to the infant, that is to say, to what 
degree of inconvenience would he be put if he had to go without 
them, a question of opinion as to fact. 3. What degree of incon- 
venience is requisite to make the articles necessary within the law, 
a question of law, because it sets the standard to be applied in 
every case of the sort, and is not related to the particular ques- 
tions arising in the specific case. 4. Is the inconvenience which 
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it has been ascertained that the infant would have experienced if 
deprived of the goods, as great as the inconvenience which has 
been ascertained to be requisite for making them necessary ? 

It is the last question alone which involves the application of 
law to fact, and which, therefore, we might call a mixed question 
of law and fact, if we used the phrase in that sense in which we 
may say that every case involves such a mixed question ; but here, 
as in every other case, it is a question that answers itself as soon 
as the other questions in the case have been answered, and so is 
practically no question at all. 

The third question is primarily for the judge, and he may explain 
the subject to the jury as clearly as he can. But since it comes 
to a matter of opinion, —what is “reasonably” necessary, —it 
does not admit of precise definition ; it remains inevitably a ques- 
tion of degree, and the jury are furnished with a criterion which 
they can apply only by the exercise of their judgment as to what 
_ it is; and in exercising that judgment they are making a judgment 
as to what the law is. Probably in close cases, verdicts often de- 
pend upon the meaning the jury attaches to the word “necessary.” 

So in an action for negligence. If the jury is asked whether 
the defendant was negligent, the inquiry upon analysis resolves 
itself, as in the previous case, into four parts: what was the de- 
fendant’s conduct; what was the character of such conduct, or, in 
other words, what degree of avoidable risk to others did it involve ; 
what character must conduct possess to be negligent, that is to say, 
in substance, what degree of avoidable risk to others is necessary 
to constitute negligence at law; and finally, whether the degree 
of risk involved was equal to that which the law stamps as negli- 
gent. In giving a verdict in a case like this, a jury passes upon 
law when it decides what degree of risk a man must avoid, or, 
since risk is avoided by taking care, how careful a man must be, 
to escape responsibility. That is to set the legal standard of care- 
fulness. 

A jury cannot escape from passing upon this matter of law, 
unless they can be referred to some matter of fact which will serve 
itself as a standard of carefulness with which the conduct of the 
parties may be compared, and thereupon approved as prudent or 
condemned as negligent, as it equals or falls short of the standard 
set. It is commonly said that the care which is due in a given 
case is that which a prudent man would exercise under the cir- 
cumstances, if the risk were to his own person or property; and 
juries are asked to say whether a party has acted like a prudent 
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man. This is often spoken of as if it were a complete definition 
of negligence, as if it translated it into terms of pure fact. But 
though it goes some way toward the goal, it does not nearly reach 
it. It tells us to be sure that one should take the same care for 
the interests of others that he would, if prudent, take for himself. 
But when we come to the crux of the question, and ask how much 
care a man would, if prudent, take for himself, we get no answer. 
To set up for a test the conduct of a prudent man is partially to 
explain the question of negligence, by substituting concrete for 
abstract terms, but it is not in the least to answer it, or to sub- 
stitute fact for law. ‘An act hath three branches ; it is, to act, to 
do, and to perform:” volition, process, and accomplishment. So 
to act with discretion hath three branches ; it is to be prudent, to 
take care, and to avoid negligence. He who acts front prudence 
as a motive takes due care as a means, and escapes negligence as 
aresult. Those are different features of the same thing. A pru- 
dent man is a man that takes due care, and to define due care as 
the care exercised by a prudent man is merely to say that it is the 
care which is exercised by a man that exercises it. It is Polonius’s 
definition, — “for to define true madness, what is it but to be no- 
thing else but mad.” Though perfectly true, the statement is only 
moderately helpful. Yet the common instruction of courts which 
expresses negligence in terms of prudence is frequently referred 
to as if it left a residuum of mere fact for the jury to deal with. 
“What is it that the law requires me to do to avoid being negli- 
gent?” asks a defendant of a judge. “To be prudent,” says the 
judge, “and I will leave it to the jury to say whether you obeyed 
the dictates of prudence, but perish the thought that I am leaving 
it to the jury to say what the dictates of prudence are.” 

To be sure, if there were definite individuals known as prudent 
men, and if we could tell how they would behave under given cir- 
cumstances, or if under given circumstances there were a line of 
conduct recognized as prudent, and we could find out what it was, 
the so-called definition would point to outside fact, and would fur- 
nish a standard by which conduct might be judged. But no such 
things exist. The prudent man is imaginary. It would be safe 
to bet on his acting prudently, though the heavens fell; but so 
long as we have to derive our notion of his conduct from our 
notion of what is prudent, we cannot derive our notion of what 
prudence requires from our notion of what he would do. 

Nor does it furnish the jury with a matter of fact, which they 
may take as a measure of the quantum of care that the law re- 
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quires, to refer them to general experience. Certainly a juryman, 
if sensible, will found his belief about prudence upon his expe- 
rience and upon what he supposes to have been the experience of 
others. Every one does or should found his opinions about what 
is prudent, just, moral, or expedient, whether in politics, business, 
or personal affairs, on experience as he interprets its teachings. 
When men differ about what it is proper to do, you cannot help 
them by saying that that is proper which general experience shows 
to be proper, for the teaching of experience is the thing they are 
disputing about. The complexity and diverseness of experience 
is the source, not the solution of the difficulty. 

Moreover, it is hard to see how general experience, considered 
as a matter of fact, can furnish a standard for anything. A stan- 
dard is something singled out from other things. General experi- 
ence means things in general, with nothing singled out. To point 
out everything is to point out nothing. It is to perplex, not to 
simplify. But when it is said that the law of negligence appeals 
to the outside standard of experience, what is meant is that that 
is prudent which experience shows to be prudent; and the thing 
really referred to is not experience, which is matter of fact, but 
an inference to be drawn from experience, which is a matter of 
a different sort. It is the teaching of experience by which the 
conduct of the parties is to be tried, and it is the jury that is to 
decide what its teaching is. To furnish jurors for guidance with 
an inference to be drawn by themselves does not give them a legal 
measure of due care, it makes them supply the legal measure. It 
makes them judges of law. It is precisely because there is no 
legal test for negligence that the jury have to establish a test 
for it. 

In a close case the question what care was under the circum- 
stances due is as important and difficult as the question what care 
was taken; and jurors are as likely to differ or to be in doubt 
about it. Their doubt or difference cannot be removed by the 
court, even if it can be detected. For the word “ prudence” is 
not capable of precise definition, or rather, the thing prudence is 
indeterminable and rests in opinion. Prudence includes ability to 
foresee what is likely to happen, and the chances of its happening ; 
practical wisdom to tell whether it is well to have it happen, and 
to devise means for bringing it about or avoiding it; and besides 
all this, self-control to act as foresight and wisdom direct. To 
what degree a man may fairly be expected to exercise these quali- 
ties, even in his own affairs, is a question that a juryman of rash, 
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impulsive temperament will probably answer differently from one 
who by nature is overcautious. 

The thing to be determined is not what the average man does, 
but what the average man may fairly be required to do. The pru- 
dent man may fall below or be required to rise above the average 
of care. The question of what is prudent, or more generally, what 
is reasonable, is the question of what is expedient, justifiable, or 
proper. Its appeal is to the practical, not the logical, reason. It 
is a question of ethical, not of physical, fact ; of what ought to be, 
not of what is. It is a question which the substantive law should 
answer if possible ; which the substantive law does answer as far 
as is possible; which it then generally turns over to the jury for 
them to answer, because in spite of the fact that the question is 
one of law, it has been unable, since the question is also one of 
opinion and of degree, to translate it into terms of fact by a defini- 
tion that measures and defines. 

Such a definition has, however, sometimes been furnished by 
statutes or by rules laid down by judges, which, by deciding the 
fact as to the character of given conduct, establish a new and de- 
finite rule of law. Such is the New Jersey statute which provides 
that a passenger, injured in getting off a train before it has 
stopped, shall be deemed guilty of contributory negligence. But 
when a judge tells a jury that a defendant must act as a reason- 
able or as a prudent man would act, he is not really laying down 
the rule of proper conduct by which the defendant’s acts are to 
be judged; he is only indicating the principle that is to govern 
the jury’s decision of it. It is the same, so far as the nature of the 
operation goes, as if in all cases charges to juries consisted simply 
of the statement that the law required parties to deal justly, to 
conform to the standard of the conduct of the just man, and on 
that alone it were left to them to determine what justice required 
in each particular case. Would it conduce to a clear understand- 
ing of the part played by juries in the administration of law to say 
that such juries were judges of mere matter of fact ? 

Questions of law of a similar nature may arise in cases involv- 
ing the interpretation of statutes. The question of the meaning 
of the terms of a statute is a question of law, because it is a ques- 
tion as to what the law means, and what the law means, that it is, 

So in Commonwealth v. Sullivan,! where the question was whether 
a certain game was a lottery within a statute, Holmes, J., said : — 


“This having been determined to be a lottery in Commonwealth v. 





1 146 Mass. 142, 145; Thayer, Prelim. Treat., 216. 
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Wright, it is not necessary to go on forever taking the opinion of the 
jury in each new case that comes up. Whether or not a definitely de- 
scribed game falls within the prohibition of a statute is a question of 
law. The defendant was bound to know at his peril. Whatever uncer- 
tainty courts may have felt upon a subject with which they are less well 
acquainted than some others of the community, in theory of law there is 
no uncertainty, and the sooner the question is relieved from doubt the 
better.” 


In that case, the character of the game seems to have been clear, 
so soon as one knew the way it was played, and the only thing 
left to find out was whether a game of that character was pro- 
hibited by law. But in the English case of Pearce v. Lansdowne,! 
there was need of an inference from the facts as proved, in order 
to determine their character. The question was whether a potman 
at a public house was a workman and not a “domestic or menial 
servant” within an Employer’s Liability Act. The evidence as 
to the potman’s duties was uncontroverted, and upon it the trial 
judge held that he was a domestic or menial servant. The appel- 
late court severely rebuked him for having usurped the province 
of ajury. Their criticism seems well founded, for he undertook 
not merely to decide what.the statute meant by menial servant, 
or, in other words, what the nature of an employee’s position must 
be to make him a servant within the act (a matter which he might 
have explained to the jury by definition or otherwise) but also to 
draw an inference of fact, from the evidence, as to what the nature 
of the potman’s position was. Perhaps the judge gave greater 
weight to the fact that the potman served beer to customers, as 
compared with the fact that he slept at his own house, and not 
at his employer's house, than a jury would have done. If so, he 
was treating a question of fact differently from the way a jury 
would have treated it. It was as if a judge and jury inspecting 
the portrait of a person present in court should differ as to how 
good a likeness it was. That would be a question of fact. How 
good a likeness it would have to be to oblige the sitter to pay for 
it would be a question of law. A judge who undertook to answer 
both questions would be-doing what the trial judge did in Pearce 
v. Lansdowne. 

If the foregoing observations are well founded, it would seem 
that there remains a question which in its nature is a question of 
law wherever the legal standard which is to be applied to the facts 
is not stated in terms so definite and clear as to leave no room for 
difference of opinion as to what it is that the law requires. Where 





1 69 Law Times Rep. 316; Thayer, Prelim. Treat., 216, note. 
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there is room for such difference of opinion, the tribunal which 
applies the law to the fact, that is to say which decides whether the 
facts as found fulfil the requirements of the law as stated, interprets 
the law in making its decision, and really decides what its require- 
ments are. Ina general verdict the jury makes the application of 
law to fact ; where the verdict is special, the judge makes it. 

There is room for such difference of opinion, where the case 
requires the drawing of an inference of fact as to the character of 
the primary facts proved, such as whether conduct is prudent, 
delay reasonable, or a prosecution founded upon probable cause. 
For the question of character so raised is a question of opinion 
and of degree, and hence the words in which it is expressed are 
necessarily indeterminate, while the decision reached can only be 
stated in the terms of the rule of law which is to be applied to it. 
A special verdict is consequently impossible, and the same tribu- 
nal which characterizes the facts must interpret the law. For 
example, the jury in an action for negligence can only say whether 
the defendant was or was not negligent, and that mixes a decision 
as to the character of conduct with a decision as to the degree in 
which a man is required by law to exercise foresight, wisdom, and 
self-control. Since law and fact are thus inseparable, the jury 
must pass upon both, or the court must pass upon both. 

In such a situation, it would seem reasonable to ascertain 
whether the question of fact or of law is the more difficult and 
important, and to assign the decision of both to jury or to judge 
accordingly. Such a result seems to have been reached in prac- 
tice ; for juries pass upon questions of negligence, where the facts 
are complex and go to the root of the case; and courts pass upon 
questions of probable cause, where the relevant facts are compara- 
tively simple, and the jury may well be believed more likely to err 
as to the legal standard against which they are to be measured 
than the judge to err as to the inference of fact to be drawn from 
the primary facts as found. 

Some lawyers in some jurisdictions have professed to remark a 
tendency in juries to make the law a respecter of persons, not 
to say a non-respecter of corporations, by varying the degree of 
care exacted of one party according to the degree of sympathy 
felt for the other. Divers remedies have been proposed. In 
considering the causes of the trouble and the propriety and :feasi- 
bility of trying to correct it, it is material to notice that a jury in 
such a case attempts to exercise the somewhat anomalous function 
of judging law. 

Frederick Green. 
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THE INSULAR CASES. 
II. 
Drep Scott v. SANDFORD. 


HE most glaring case of misconception is in connection 
with the Dred Scott case. As to this case Mr. Justice 
Brown says :— 
“Tt must be admitted that this case is a strong authority in favor of 
the plaintiff, and if the opinion of the chief justice be taken at its full 
value it is decisive in his favor.” 


I shall attempt to show that as to the issue here, whether the 
Constitution is operative in the territories, it is to be “taken at its 
full value.” There was no dissent upon that point. The ways 
parted when the effect of the Constitution thus operating was 
considered. Mr. Chief Justice Taney held that the Constitution 
recognized property in a slave, and protected that property against 
adverse legislation. On this point Mr. Justice McLean and Mr. 
Justice Curtis dissented. As to the operation of the Constitution 
in the territories, Mr. Chief Justice Taney said :— 

“It [the government] enters upon it [a territory] with its powers over 
the citizens strictly defined, and limited by the Constitution, from which 
it derives its own existence, and by virtue of which alone it continues to 
exist and act as a government and sovereignty.” 

“The Federal Government can exercise no power over his person or 
property, beyond what that instrument confers, nor lawfully deny any 
right which it has reserved. . . . It has no power of any kind beyond it, 
and it cannot, when it enters into a territory of the United States, put 
off its character and assume discretionary or despotic powers which the 
Constitution has denied to it.” 

Mr. Justice Wayne and Mr. Justice Grier concurred fully in the 
opinion of the chief justice. Mr. Justice Nelson expressed no 
opinion on this question. Mr. Justice Daniel said : — 

“ Scarcely anything more illogical or extravagant can be imagined than 
the attempt to deduce from this provision in the Constitution [territory 
or other property clause] a power to destroy or in any wise to impair the 
civil and political rights of the citizens of the United States.” .. . 

Mr. Justice Campbell said : — 

“T look in vain among the discussions of the time, for the assertion of 
a supreme sovereignty for Congress over the territory then belonging to 
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the United States, or that they might thereafter acquire. I seek in vain 
for an enunciation that a consolidated power had been inaugurated, 
whose subject comprehended an empire and which had no restriction but 
the discretion of Congress.” 


Mr. Justice McLean said : — 


“No powers can be exercised which are prohibited by the Consti- 
tution, or which are contrary to its spirit; . . . This is the limitation of 
all the Federal powers.” 

“No implication of a power can arise which is inhibited by the Con- 
stitution, or which may be against the theory of its construction.” 


Mr. Justice Curtis said : — 


“Tf, then, this clause [territory and other property clause] does con- 
tain power to legislate respecting the territory, what are the limits of that 
power? To this I answer, that, in common with all the other legislative 
powers of Congress, it finds limits in the express prohibitions on Con- 
gress not to do certain things ; that, in the exercise of legislative power, 
Congress cannot pass an ex post facto law or bill of attainder ; and so 
in respect to each of the other prohibitions contained in the Consti- 
tution.” 


The counsel for Dred Scott made this admission in his argu- 
ment: “I admit that whether the power of Congress to legislate 
be given expressly or by implication, it is given with the limitation 
that it shall be exercised in subordination to the Constitution, and 
that if it be exercised in violation of any provisions of the Consti- 
tution the act would be void.” No matter what has happened 
since the Dred Scott case, a proposition as to which both sides 
agreed cannot be said to have been impaired. 

The Monthly Law Reporter for June, 1857, contains a very able 
and exhaustive review of the Dred Scott case of fifty-three pages, 
ascribed to John Lowell and Horace Gray, Jr., Esquires (now Mr. 
Justice Gray of the United States Supreme Court). The article 
makes no criticism of the proposition that the Constitution extends 
to the territories, but concedes it, saying: “In no previous case 
in the courts has it ever been suggested that the power of Congress 
to govern the territories was limited in any respect, except by the 
express provisions of the Constitution,” and cites with approval Mr. 
Justice McLean’s statement that “the Constitution was formed 
for our whole country. The expansion or contraction of our terri- 
tory required no change in the fundamental law.” It pronounces 
the highest encomium upon Mr. Justice McLean’s and Mr. Justice 
Curtis’s opinions, saying of the latter that “ by the common consent 
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of the profession and of the public” it was “the strongest, 
clearest, as well as the most thorough and elaborate of all.” 
Abraham Lincoln, in his great debate with Douglas, bitterly 
and savagely attacked the Supreme Court for its decision in the 
Dred Scott case. He went so far as persistently to charge the 
majority with having entered into a conspiracy against liberty. 
He never criticised the proposition that the Constitution con- 
trolled Congress in legislating for the territories. He conceded 
that. In his Galesburg speech he defined his position thus : — 


“The essence of the Dred Scott case is compressed into the sentence 
which I will now read: ‘ Now as we have already said in an earlier part 
of this opinion, upon a different point, the right of property in a slave is 
distinctly and expressly affirmed in the Constitution.’ I repeat it, ‘*the 
right of property in a@ slave is distinctly and expressly affirmed in the Con- 


stitution.’ ”’ 


The perpetuation of slavery by the Constitution, not the ex- 
tension of the Constitution to the territories, was in his view the 
infamy of the Dred Scott case. It was this that made Sumner 
call the Supreme Court a “barracoon.” A base and studious effort 
outside of the court has been made to show that the theory that 
the Constitution controls Congress in legislating for the territories 
is the special property of Calhoun, and if overthrown another nail 
is driven in the coffin of Calhounism ; another clod placed upon 
the grave of disunion and slavery. It proceeds from insufficient 
knowledge or pure demagoguism. 

Politically, constitutional control was first announced by the 
Liberty Abolitionist party in 1844, in their platform, in these 
words : — 


“ Resolved, That the general government has, under the Constitution, 
no power to establish or continue slavery anywhere, and therefore that 
all treaties and acts of Congress establishing, continuing, or favoring 
slavery in the District of Columbia, in the Territory of Florida, or on the 
high seas, are unconstitutional, and all attempts to hold men as property 
within the limits of exclusive national jurisdiction ought to be prohibited 
by law.” 


In 1856, the Democratic party, in its platform, although it made 
frequent reference to the Constitution and declared that Congress 
had no power under it to control “the domestic institutions of the 
several states,” took no position on the constitutional limitations 
on the power of Congress to govern the territories, and in 1860 it 
expressed no opinion upon this question, but contented itself with 
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the declaration that “as differences of opinion existed” as to that 
point, “that the Democratic party will abide by the decision of the 
Supreme Court of the United States on the questions of consti- 
tutional law.” They did not deny the principle, but they did not 
affirm it. On the other hand, in 1856, the Republican party made 
the operation of the Constitution over the territories an article of 
party faith, the second plank of their platform being : — 


“* Resolved, That, with our Republican fathers, we hold it to be a self- 
evident truth that all men are endowed with the inalienable rights to life, 
liberty, and the pursuit of happiness, and that the primary object and 
ulterior design of our Federal Government were to secure these rights to 
all persons within its exclusive jurisdiction; that, as our Republican 
fathers, when they had abolished slavery in all our national territory, 
ordained that no person should be deprived of life, liberty, or property with- 
out due process of law, it becomes our duty to maintain this provision of the 
Constitution against all attempts to violate it for the purpose of establish- 
ing slavery in the United States, by positive legislation prohibiting its 
existence or extension therein ; that we deny the authority of Congress, of 
a territorial legislature, of any individual or association of individuals, to 
give legal existence to slavery in any territory of the United States while 
the present Constitution shall be maintained.” 


Here is an express recognition and reliance upon the proposition 
that the Constitution controlled Congress in legislating for the ter- 
ritories. In 1860 it denounced the slavery feature of the Dred 
Scott decision and affirmed its position on the Constitution and 
territories as follows :— 


SECTION 7. 


“ That the new dogma, — that the Constitution, of its own force, car- 
ries slavery into any or all of the territories of the United States, —is a 
dangerous political heresy, at variance with the explicit provisions of that 
instrument itself, with contemporaneous exposition, and with legislative 
and judicial precedent ; is revolutionary in its tendency and subversive 
of the peace and harmony of the country.” 


SEcTION 8. 


“That the normal condition of all the territory of the United States is 
that of freedom ; that as our Republican fathers, when they had abolished 
slavery in all our national territory, ordained that ‘0 person shall be de- 
prived of life, liberty, or property without due process of law,’ it becomes 
our duty, by legislation, whenever such legislation is necessary, to main- 
tain this provision of the Constitution against all attempts to violate it ; and 
we deny the authority of Congress, of a territorial legislature, or of any 
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individuals, to give legal existence to slavery in any territory of the United 
States.” 

The Republican party upon this platform entered upon and 
fought its great battle for human liberty. Because it waged a 
successful warfare it can hardly be said that the principles for 
which it fought were overthrown in the coniest. The Republican 
party said the Constitution went to the territories, and carried 
liberty with it. It is immaterial who originally championed the 
extension of the Constitution to the territories, nor does the fact 
that it was once prostituted to a base purpose concern us. It has 
been dedicated to freedom. The Republican party has never by 
any platform utterance reversed its position on this question. This 
great principle was jauntily described by Benton as a “vagary.” 
In the light of this history how can it with any propriety be said 
of the only proposition laid down in the Dred Scott case that is 
raised here, that “the country did not acquiesce in the opinion, 
and that the civil war which shortly thereafter followed produced 
such changes in judicial as well as public sentiment, as to seriously 
impair the authority of that case”? That may be said of the 
slavery branch of the proposition, as to which there was an “ irre- 
pressible conflict,’ but not as toa proposition upon which all 
agreed. 

Mr. Justice Brown suggests “that in view of the excited politi- 
cal condition of the country at the time, it is unfortunate that he 
[Mr. Chief Justice Taney] felt compelled to discuss the question 
upon the merits,” but that does not impair the authority of a prin- 
ciple as to which the contending parties stood on common ground. 
In any event this is to be said of Mr. Chief Justice Taney’s opinion, 
assuming that it passed upon a question uncalled for by the issue 
presented, there is nothing in the language of his opinion that indi- 
cates it was being rendered for a purpose, that it had in view any 
political considerations, or allowed any consequences to influence 
the result. Can as much be said of those who criticise him? In 
the Dred Scott case, the court worked out from a conceded propo- 
sition, indorsed by the Republican party, an erroneous conclusion, 
utterly repugnant to the enlightened Christian conscience of a free 
people, in order that the slavery of a race might be made enduring. 
In the Downes case, a disagreeing court with one majority reverses 
this admitted principle, emancipates the Congress from the con- 
trol of the Constitution, in order that a land of vast fertility and 
great resources, and ten millions of people and millions yet unborn, 
may be forever subjected to the commercial servitude and the un- 
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restrained will of the Republic. In this connection I call atten- 
tion to the fact that Mr. Justice Brown finds it necessary to call 
again upon the great authority of Webster, the “‘expounder of the 
Constitution,” and to cite Benton and Clay to buttress his cause. 
He quotes Webster as saying, in discussing the proposition to 
extend the provisions of the Constitution to the territories by act 
of Congress, that the “scheme” was an “absurdity” and an “ im- 
possibility.” Yet it is not only now conceded on all hands that it 
can be done, but it is now claimed that once done it cannot be 
undone. He further quotes him as saying “that Congress gov- 
erned the territories independently of the Constitution, and incom- 
patibly with it; that no part of it went to a territory but what 
Congress chose to send [that is, you could send it piecemeal, but not 
in bulk]; that it could not of itself act anywhere, not even in the 
states for which it was made, and that it required an act of Con- 
gress to put it in operation before it had effect anywhere.” This 
last suggestion would be startling if it did not on a moment’s ex- 
amination appear to be clearly absurd, - Note that the assertion is 
general, and does not discriminate between the provisions of the 
Constitution conferring powers to be exercised, and imposing re- 
strictions upon the exercise of power. That a power to be exer- 
cised is dormant and inoperative even in a state until it is put in 
operation by an act of Congress, we can understand, but the sug- 
gestion that a limitation or restriction upon the exercise of a power 
(and that is the question here) cannot operate “ anywhere, not even 
in the states,” until the body to be restrained sees fit to impose 
the restraint, is an absurdity that would be monumental if it had 
not been uttered by Webster. It illustrates the superficial man- 
ner in which he discussed the question. An examination of the 
debate from which the quotation is made shows that Webster’s 
part in it was incidental and impromptu, as all he said does not 
occupy a page in the Globe. Unmindful of the fact of the distinc- 
tion between political and civil rights, and that political rights fur- 
nish no test of the existence of civil rights, and forgetful that Mr. 
Chief Justice Marshall in the Loughborough case distinctly over- 


ruled that point, he still presses the representative idea as the sole 
test. He said: — 


“The Constitution — what is it? We extend the Constitution of the 
United States by law to territory. What is the Constitution of the 
United States? Is not its very first principle that all within its influence 
and comprehension shall be represented in the Legislature which it 
establishes, with not only a right of debate and a right to vote in both 
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Houses of Congress, but a right to partake in the choice of President 
and Vice-President ?” 


It has been discovered by experience that these direful results 
have not followed from the terrible act of extending the Constitu- 
tion. As Webster saw the Constitution go out, he could see a 
United States Senator coming in. Of what special value is his 
opinion when he thus confuses political privileges and legal rights ? 
He said further in the debate : — 


“How do you arrive at it by any reasoning or deduction? It can 
only be arrived at by the loosest of all possible constructions. It is 
said that this must be so, else the right of Aabeas corpus would be lost ; 
undoubtedly these rights must be conferred by law before they can be 
enjoyed in a territory.” 


That is, the right of habeas corpus does not exist in a territory 
unless conferred by Congress, if Webster's view was sound. Is 
the court prepared to hold that the inhabitants of Porto Rico and 
the Philippines can be arbitrarily restrained of their liberties with- 
out form or process of law, and it cannot be inquired into and 
relieved by habeas corpus unless Congress shall have so deter- 
mined? It is a well-known fact that in at least one instance 
the powers that be have declined to face that issue. Perhaps 
nothing can better illustrate the reckless extravagance with which 
Webster stated legal propositions in this debate than his assertion 
that the fact that the Constitution did not extend to the territories 
had been “decided by the United States Court over and over 
again for the last thirty years,” when the fact is that he had been 
gathered to his fathers nearly forty-nine years before any such 
decision ever illumined our jurisprudence, and twenty-nine years 
before he spoke the court had in effect held that it did. 

It is unjust to the reputation of this great man to allow it to 
stand upon the loose and superficial statements in this debate in 
1849. His purpose then was, no doubt, to repel the advance of 
slavery. With the same purpose in view in 1848, he made a great 
speech against the Mexican war, filling fifteen columns in the 
Globe, evidently the result of careful preparation. He discussed 
the precise question involved here, the acquisition of new terri- 
tory, and the constitutional difficulties involved therein. On that 
he said : — 


“ Arbitrary governments may have territories and distant possessions, 
because arbitrary governments may rule them by different laws and dif- 
ferent systems. Russia may rule in the Ukraine and the provinces of 
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Caucasus and Kamschatka by different codes, ordinances, or ukases. 
We can do no such thing. They must be of us, fart of us, or else 
strangers. I think I see that in progress which will disfigure and deform 
the Constitution. . . . I think I see a course adopted which is likely to 
turn the Constitution of the land into a deformed monster, into a curse 
rather than a blessing ; in fact a frame of an unequal government, not 
founded on popular representation, not founded on equality, but on the 
grossest inequality, and I think that this process will go on until this 
Union shall fall to pieces. I resist it to-day and always.” 


When his attention is concentrated upon the precise issue he 
does not appear to be of much assistance to the learned Justice. 
It is not surprising that this 1848 speech appears in his collected 
works with some slight revision, showing that it had passed under 
the master’s hand, while that of 1849 has been allowed to moulder 
under the dust of the Congressional Globe. 

As to Benton, if we are to be governed by his views, we need 
give ourselves but little concern, as he starts his examination of 
the Dred Scott case with the assertion that the questions were 
“ political, affecting Congress in its legislative capacity, and on 
which the Supreme Court has no right to bind or control that 
body.” It is perhaps enough to say of Mr. Benton that this juris- 
consult affirmed Mr. Webster's loose suggestions, saying : — 


“Tn the second place, it cannot operate anywhere, not even in the 
states for which it was made, without acts of Congress to enforce it. 
This is true of the Constitution in every particular.” 


And as he was nothing if not emphatic, in order to be precise, 
he said :— 


“ Every part of it is inoperative until put into action by a statute of 
Congress.” 


He went even farther, and claimed that it could not be done, 
saying : — 

“And if the Constitution was extended to the territories (which it 
cannot be).” 


A section of an act reading, — 


“ And be it further enacted, That the Constitution and laws of the 
United States are hereby extended over and declared to be in force in 
said territories of California and New Mexico, so far as the same, or 
any provision thereof, may be applicable,” — 


he declared to be “of absurd impossibility,” when so great has 
been the increase of light since his day that four of the majority 
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hold that the Constitution is in force in the territories without the 
aid of statute so far “as applicable.” 

For the purpose of showing that he sustained this theory of 
legislative absolutism, Mr. Clay is quoted in this connection as 
saying :-— 

“The idea that, co instanti upon the consummation of the treaty, the 
Constitution of the United States spread itself over the acquired terri- 
tory and carried along with it the institution of slavery is so irreconcil- 


able with my comprehension, or any reason I possess, that I hardly 
know how to meet it.” 


This quotation is from Clay’s great speech on the compromise 
measures, An examination of the immediate context will disclose 
the fact that Clay did not attack the question of the Constitution 
extending to the territories, but made his whole attack upon that 
branch of the proposition that held that it “carried along with it 
the institution of slavery.” If this was not clear from the context, 
if the learned Justice had read three columns more of the speech 
he would have Mr. Clay stating his position beyond all cavil, and 
against the Justice’s contention. Mr. Clay said :— 


“The government of the United States, therefore, ‘possesses all the 
powers which Mexico possessed over those territories, and the govern- 
ment of the United States can do with reference to them, within, I 
admit, certain limits of the Constitution, whatever Mexico could have done. 
There are prohibitions upon the powers of Congress within the Consti- 
tution, which prohibitions, I admit, must apply to Congress whenever it 
legislates, whether for the old states or the mew “erritories,” .. . “but 
within the scope of those prohibitions, and none of them restrain the 
exercise of the power of Congress upon the subject of slavery, the 
powers of Congress are coextensive and coequal with the powers of 
Mexico prior to the cession.” 


This sounds like Mr. Justice Harlan’s learned and patriotic 
opinion in the Downes case. Clay went further, and specifically 
referred to the District of Columbia, asserting with reference 
thereto “ that Congress has all power which is not prohibited by 
some provision of the Constitution of the United States.” It 
never occurred to him that Congress was unrestrained by the 
Constitution anywhere. I do not know that Mr. Clay has ever 
been charged with being a great constitutional lawyer, but com- 
mon justice requires that his position when referred to on a great 
question like this should be stated with reasonable accuracy. It 
is not perceived how this triumvirate of statesmen give any ma- 


terial aid to the court. Perhaps it would on the whole have been 
38 
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as well if the learned Justice had observed the correct maxim 
which he laid down early in the opinion: “ The argument of indi- 
vidual legislators is no proper subject for judicial comment. They 
are so often influenced by personal or political considerations, or 
by the assumed necessities of the situation, that they can hardly 
be considered even as the deliberate views of the persons who 
make them, much less as dictating the construction to be put 
upon the Constitution by the courts.” 

There is a line of cases relating to the territories and the Dis- 
trict of Columbia,! as to some of which Mr. Chief Justice Fuller, 
in his very able and learned dissenting opinion, accurately says : — 

“Many of the later cases were brought from territories over which 
Congress had professed to ‘extend the Constitution,’ or from the Dis- 
trict after similar provision, but the decisions did not rest upon the view 
that the restrictions on Congress were self-imposed, and might be with- 
drawn at the pleasure of that body.” 


When I indorse this statement as accurate, I am not unmindful 
of the fact that Mr. Justice Brown states that, “In American 
Publishing Co. v. Fisher, 166 U. S. 464, a similar law providing 
for majority verdicts was put upon the express ground above 
stated, that the organic act of Utah extended the Constitution 
over that territory.” The opinion in that case was by Mr. Justice 
Brewer ; it is short, and I will quote all the court said on this 
point :— 

“The territorial statute was relied upon as authority for this action. 
Its validity, therefore, must be determined. Whether the 7th Amend- 
ment to the Constitution of the United States, which provides that ‘in 
suits at common law, where the value in controversy shall exceed $20, 
the right of trial by jury shall be preserved,’ operates ex proprio vigore to 
invalidate this statute, may be a matter of dispute. 

“But if the 7th Amendment does not operate in and of itself to 
invalidate this territorial statute, then Congress has full control over the 
territories irrespective of any express constitutional limitations, and it 
has legislated in respect to this matter.” 


Now comes the statement of the “ground” upon which the 
case “was put ”:— 
“Therefore, either the 7th Amendment to the Constitution, or shese 





1 Some of which are: Webster v. Reid, 11 How. 437; Reynolds v. United States, 
98 U. S. 154; National Bank v. Yankton, 101 U. S. 133; The City of Panama, 101 
U.S. 453; Callan v. Wilson, 127 U. S. 550; McAllister v. United States, 141 U. S. 
179; Talbott v. Silver Bow Co., 139 U. S. 441; American Publishing Co. v. Fisher, 
166 U.S. 464; Springville v. Thomas, 166 U.S. 707; Bauman v. Ross, 167 U. S. 
548; Thompson v. Utah, 170 U. S. 343; Capital Traction Co. v. Hof, 174 U.S. 1. 
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acts of Congress, or all together, secured to every litigant in a common 
law action in the courts of the territory of Utah the right to a trial by 
jury, and nullified any act of its legislature which attempted to take 
from him anything which is of the substance of that right.” 


LEGISLATIVE CONSTRUCTION. 


Practical construction by legislative acts is given great weight, 
especially by Mr. Justice White in reaching his conclusion. Fair- 
banks v. United States, decided at the same term, where the court 
held the stamp tax imposed on a foreign bill of lading to be 
equivalent to a duty on exports and therefore unconstitutional, is 
an illustration of the uncertainty of the application of this rule. 
There the “ practical construction” was all one way, and began in 
1787, sustaining the tax. The court, however, ignored this rule on 
the ground that it could be “relied upon only in cases of doubt.” 
It will be seen how readily “ practical construction” can be elimi- 
nated by this rule. Mr. Justice Brown and Mr. Justice Shiras gave 
it weight in the Downes case, and ignored it in the Fairbanks 
case. Whatever the practical legislative construction may have 
been in the exercise of absolutism hitherto, it must be borne in 
mind that all this legislation has been tentative, and temporary 
in its character and purpose, preliminary to a regularly organized 
constitutional government. In case of territories, with the excep- 
tion perhaps of Alaska, it has always been in contemplation that 
they would in due time make states. It is perfectly conceivable 
that Congress, by reason of some supposed exigency incident to 
the formative period, might adopt temporary legislative expedients 
of doubtful constitutionality, which they never would think of 


applying as a permanent rule to conditions expected to continue 
indefinitely. 


THIRTEENTH AMENDMENT. 


A question of supposed constitutional construction requires 
attention. The Thirteenth Amendment to the Constitution 
reads : — 


“Section 1. Neither slavery nor involuntary servitude, except as a 
punishment for crime, whereof the party shall have been duly convicted, 
shall exist within the United States, or any place subject to their juris- 
diction.” 


The last clause of this section, “or any place subject to their 
jurisdiction,” is thought to be pregnant with importance. The 
Attorney General thought it was “most remarkable and signifi- 
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cant.” Mr. Justice Brown thinks it “is also significant as showing 
that there may be places within the jurisdiction of the United 
States that are no part of the Union,” and Mr. Justice White 
called attention “to the Thirteenth Amendment of the Constitu- 
tion, which,” he says, “to my mind seems to be conclusive,” .. . 
and “ Obviously this provision recognized that there may be places 
subject to the jurisdiction of the United States, but which are not 
incorporated into it, and are hence not within the United States 
in the completest sense of those words.” The question here is 
what the fathers meant, when in 1787 they used certain language 
in the Constitution. I shall not stop to elaborate the proposition 
whether the fact that their children, in 1865, used certain language 
in connection with the same subject has any legitimate tendency 
to show what the fathers did or did not mean when they used cer- 
tain other language seventy-eight years before. It is possible that 
logic may bridge that chasm, but I should think it doubtful. 

It will do no harm to inquire what, if anything, the children 
meant by the use of this “significant” clause. I have examined 
the history of that amendment, and I beg to suggest with all due 
diffidence that no significance whatever was attached to its use by 
those who used it. This amendment was introduced by Hon. J. B. 
Henderson, then a Senator from Missouri and a slaveholder, on | 
the 11th day of January, 1864, and referred to the Committee on 
the Judiciary, of which Lyman Trumbull was chairman. It then 
read : — 


“ Article I. Slavery or involuntary servitude, except as a punishment 
for crime, shall not exist in the United States.” 


On the roth day of February Mr. Trumbull reported it back 
from the Judiciary in its present form, making an oral report as 
follows :— 


“The Committee on the Judiciary, to whom were referred various pe- 
titions from different parts of the country, praying for an amendme:. to 
the Constitution of the United States so as to incorporate a provision 
prohibiting slavery in all the States and Territories of the Union, and 
also a joint resolution (S. No. 16) proposing amendments to the Consti- 
tution of the United States, and a joint resolution (S. No. 24) to provide 
for submitting to the several States an amendment of the Constitution of 
the United States, instructed me to report back an amendment to t?.- 
Senate of the joint resolution No. 16 in the way of a substitute. I wi 
state that the amendment, as recommended by the Committee on the 
Judiciary, provides for submitting to the Legislatures of the several States 
a proposition to amend the Constitution of the United States so that 
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neither slavery nor involuntary servitude, except as a punishment for 
crime, whereof a party shall have been duly convicted, shall exist within 
the United States, or any place subject to their jurisdiction ; and also 
that Congress shall have power to enforce this article by proper legisla- 
tion. I desire to give notice to the Senate that I shall, at an early day, 
call for the consideration of this resolution.” 


No written report appears to have been made; S. No. 16 was 
the Henderson resolution. It will be observed that Trumbull’s 
report gives no reason for the adding of this clause, and does not 
refer to it specifically as distinguished from any other clause. I 
have examined the debate, and not only was absolutely no signifi- 
cance attached to this clause, but I do not even find it referred to. 
The burden of the debate was whether slavery should be abolished, 
and practically no attention was paid to the terms of the amend- 
ment by which it was to be accomplished. Sumner, it is true, made 
some verbal criticisms, and suggested several amendments to per- 
fect the language from his view, none of which were adopted. He 
did not, however, make any reference to this clause. The language 
of an amendment offered by him February 8, 1864, referred to, 
and adversely reported by, the Judiciary, negatives the idea that 
the reason suggested for the use of this clause existed. His 
amendment read :— 

“Everywhere in the limits of the United States, and each State and 
Territory thereof, all persons are equal before the law, so that no person 
can hold another as a slave.” 


Here the words “and each State and Territory thereof” are 
clearly repeated by way of emphasis, and the fact that the word 
“territory” is used in the same clause, in the same manner, and 
for the same purpose as the word “state,” makes it evident that a 
“territory” was as much understood to be within the United 
States as a “state,” and that there was as much occasion for 
referring to one as to the other. Very few references were made 
to the amendment in debate. Mr. Harlan put this question: 
“Ought the Constitution of the United States to be so amended 
as to abolish slavery, or to prevent the existence of slavery in all 
the States of the Union?” Mr. Holman said: “You now pro- 
pose to abolish slavery throughout the United States?” Mr. 
Thayer stated that the effect of the amendment would be “to 
prohibit slavery forever within the territory of the United States.” 
Mr. Orth said, after quoting the amendment: “The effect of such 
amendment will be to prohibit slavery in these United States ;” 
not a word as to a desire to reach territory beyond the limits of 
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the United States, or the necessity of this “remarkable ” clause 
for that purpose. 

Mr. Henderson is still living, vigorous in intellect, and a law- 
yer of experience and great ability, as well as a man of large 
affairs, I called his attention to the significance attached to this 
clause, asking him if he could give me anything from his personal 
recollection that would throw any light upon this “conclusive” 
incident. I find he was an intimate friend of Senator Trumbull. 
I have from him an exceedingly interesting letter, too long for 
quotation.! Among other things he says :— 


“Whatever else these words may refer to, they surely were not in- 
tended to embrace or refer to the territories of the United States.” 


So far as anything that was said or done by those who were a 
part of this history, the clause was apparently used for the purpose 
suggested by Mr. Chief Justice Fuller in his dissenting opinion, 
“simply out of abundant caution.” When it does not appear that 
a single individual during that time ever thought specially of, or 
attached the slightest significance to, this clause, is it not to the 
last degree improbable that any one of the millions that voted 
upon the amendment exercised any thought, or had any intention 
with reference thereto? Yet Mr. Justice Brown suggests that: 
“Not only did the people in adopting the Thirteenth Amendment 
thus recognize a distinction between the United States and ‘any 
place subject to their jurisdiction,’” as though the people had 
intelligently and purposely passed upon this question and signi- 
ficantly imbedded it in their fundamental law. How can this 
amendment add anything to the discussion? Still we must con- 
cede that much depends upon the point of view. These opinions 
illustrate this. Mr. Justice Brown says : — 


“The decisions of this court upon the subject have not been alto- 
gether harmonious. - Some of them are based upon the theory that the 
Constitution does not apply to the territories without legislation. [It 
would be instructive to have these pointed out.] Other cases arising 
from territories where such legislation has been had, contain language 
which would justify the inference that such legislation was unnecessary, 
and that the Constitution took effect immediately upon the cession of the 
territory to the United States.” 


Mr. Justice White says : — 


“Let me now proceed to show that the decisions of this court, without 
a single exception, are absolutely in accord with the. true rule as evolved 





1 The letter is printed at the end of this article. 











THE INSULAR CASES. 205 


from a correct construction of the Constitution as a matter of first im- 
pression and as shown by the history of the government which has been 
previously epitomized.” 


“ How shall we find the concord of this discord ?” 


THE CONSEQUENCES INVOLVED. 


With the greatest respect for the court, I feel bound to say that 
it seems to me that the majority justices were too profoundly im- 
pressed with the supposed consequences of an adverse decision. 

In Mr. Justice McKenna’s view, it took “this great country out 
of the world and shuts it up within itself.” Mr. Justice Brown 
thought: “If such be their status [citizens] the consequences will 
be extremely serious. Indeed, it is doubtful if Congress would 
ever assent to the annexation of territory upon the condition that 
its inhabitants, however foreign they may be to our habits, tradi- 
tions, and modes of life, shall become at once citizens of the 
United States. . . . Such requirement would bring them at once 
within our internal revenue system . . . and applying it to terri- 
tories which have had no experience of this kind, and where it 
would prove an intolerable burden. . . . Our internal revenue 
laws, if applied in that island, would prove oppressive and ruinous 
to many people and interests. . . . A false step at this time might 
be fatal to the development of what Chief Justice Marshall called 
the American Empire,” and “the question at once arises whether 
large concessions ought not to be made.” And Mr. Justice White 
thought that if incorporated, “it resulted that the millions of peo- 
ple to whom that treaty related, were, without the consent of the 
American people, as expressed by Congress, and without any hope 
of relief, indissolubly made a part of our common country.” 

What are the direful consequences that inhere in the applica- 
tion of all of the provisions of the Constitution to the territories? 
I can understand how sugar and tobacco planters, and raisers of 
tropical fruits, can see “ serious” consequences in conditions that 
might compel them by competition to reduce the price of their 
goods to the consumer, and hence the importance of being able to 
discriminate against such competitors. Such consequences, how- 
ever, would not necessarily be very “serious” to the great mass of 
our people. 

Inasmuch as voting and representation are not elements, what 
other consequences are there that should be guarded against with 
such zeal? Is it the competition of cheap labor? We have eman- 
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cipated millions in our own land without disturbing labor condi- 
tions. There were those who thought that upon emancipation “a 
torrent of black emigration would set forth from the South to the 
North ;”’ “one of the first results of its emigration would be a 
depreciation in the price of labor. The added number of laborers 
would, of itself, occasion this fall of prices, but the limited wants 
of the negro, which enable him to underwork the white laborer, 
would tend still further to produce this result. The honest white 
poor of the North would, therefore, be either thrown out of em- 
ployment entirely by the black, or forced to descend to an equality 
with the negro, and work at his reduced prices.” 

None of these woes have vexed us. The negro cannot be driven 
out of the South. He has as yet made no injurious competitive 
industrial development here, surrounded by vast natural resources, 
and the Filipino is ten thousand miles away. He is vastly the 
superior of the Filipino physically, and until the Philippines pro- 
duce a Fred Douglas or a Booker T. Washington, he has nothing 
to fear in an intellectual comparison. The temporary inconven- 
ience of internal revenue laws seems to me vastly overestimated. 
Mere inconvenience can hardly determine a constitutional question. 

Where is the bugbear? Is citizenship really “extremely seri- 
ous”? If so, in what particular, and how? The Foraker bill 
when first reported from the committee contained a provision 
making the inhabitants of Porto Rico “citizens of the United 
States.” The committee did not seem to be impressed with the 
“serious” character of that act. They said in their report : — 


“The committee have seen fit, by the provisions of this bill, to make 
them citizens of the United States, not because of any supposed consti- 
tutional compulsion, but solely because, in the opinion of the committee, 
having due regard to the best interests of all corcerned, it is deemed 
wise and safe to make such a provision.” 


Again :— 


“Tt was necessary to give these people some definite status. They 
must be either citizens, aliens, or subjects. We have no subjects, and 
should not make aliens of our own. It followed that they should be 
made citizens, as the bill provides.” 


If, for any reason, the committee had thought it unwise or un- 
safe, they might have withheld that quality. Apparently we now 
have “subjects.” As to dangers, the court seems to have become 
possessed of light which was denied to the committee. The com- 
mittee studied the practical conditions, and it seemed to them 
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“wise and safe.” What has happened to make it so “serious” ? 
Should we not have a specification of the dangers that inhere in 
giving to “our own” the same civil rights under the Constitution 
that we possess ? 

Such are a few of the considerations tending to show that the 
profession and the country may not feel like unreservedly acqui- 
escing in this decision. The foundation upon which it rests is too 
insecure to insure permanence. As the needle always turns to 
the pole, may we not hope that the greatest court in Christendom 
will in the end determine the law of the land in accordance with 
correct principles. With such an unerring guide the Republic 
will achieve its splendid destiny, ‘conquering and to conquer,” 
enlarging its borders, disseminating the blessing of its civilization, 
and fulfilling the mission of Him who “hath made of one blood all 
nations of men, for to dwell on the face of the earth.” 

Charles E. Littlefield. 


WASHINGTON, D. C., June 28, Igot. 
Hon. C. E. LIttLerreELp, ROCKLAND, ME. 

My Dear Sir, — In reply to yours of the 22d instant, I can give you 
but little beyond the bare impressions left on my mind by events which 
occurred over thirty-seven years ago. I am just starting to Bar Harbor 
for the summer ; and I am therefore unable to make the examination of 
Congressional records and other data necessary for a more satisfactory 
answer to your questions. 

The joint resolution to amend the Constitution abolishing slavery, 
which afterwards became the 13th amendment, was presented by me on 
January 11, 1864, and at once referred to the Judiciary Committee of 
the Senate. The resolution as submitted consisted of two articles, the 
first of which was intended to abolish slavery throughout the United 
States, and the second was designed to facilitate or make less difficult, 
the process of amending the Constitution. 

The first article as introduced by me was in these words : — 
“ARTICLE I. Slavery or involuntary servitude, except as a punishment 

for crime, shall not exist in the United States.” 
On the roth of February following, the Committee, through its chair- 
man, Mr. Trumbull, reported back the joint resolution, omitting entirely 
the 2d article, and amending the 1st article to read as follows : — 
“Section I, Neither slavery nor involuntary servitude except as a 
punishment for crime, whereof the party shall have been duly con- 
victed, shall exist within the United States, or any place subject to 
their jurisdiction. 

“Sec. II. Congress shall have power to enforce this article by appro- 
priate legislation.” 

39 
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My remembrance is that Mr. Trumbull, and possibly some other mem- 
bers of the Judiciary Committee, while the resolution was before them, 
indicated to me a desire or purpose to conform the language of the 
amendment as far as possible to that of the 6th article of the Ordinance 
of 1787 for the government of the Northwest Territory, which, as you 
will remember, is in the following words : — 

“ARTICLE VI. There shall be neither slavery nor involuntary servi- 
tude in the said territory, otherwise than in the punishment of 
crimes, whereof the party shall have been duly convicted.” 

As slavery was not supposed to exist at all in the Northwest Territory 
in 1787, the Congress of the Confederation used language, not to abolish 
slavery, but to prevent its future introduction, to wit, “there sha// be 
neither slavery nor involuntary servitude,” etc. That slavery existed as 
a matter of right or of law in the United States in 1864 was disputed by 
some members of Congress. But that it existed as a matter of fact was 
hardly to be disputed by anybody. I assume that the Judiciary Com- 
mittee recognized the actual existence of slavery, and their purpose was 
to use language proper to terminate its existence on the adoption of the 
amendment. The change in phraseology is slight, but indicative of the 
purpose. The language used is, “neither slavery nor involuntary servi- 
tude . . . shall exzs¢t within the United States,” etc. In other words, as 
slavery did not exist in the Northwest Territory in 1787, it was enough 
to say “there shall be” none there in the future. But as slavery did 
exist in the United States in 1864, it was declared that, upon adoption 
of the amendment, it should no longer exist. 

In this desire to conform to the phraseology of the Ordinance of 1787, 
it followed, of course, that the words, “ whereof the party shall have been 
duly convicted,” were inserted. To this change, I, of course, made no 
objection. If it introduced anything new into the amendment, the 
new matter was in no way objectionable. If it added nothing of sub- 
stance to my original resolution, it detracted nothing, and possibly made 
it less liable to misinterpretation. While clearness of expression is de- 
sirable in the framing of laws, brevity is equally desirable provided the 
language used comprehends the purpose sought. It never entered into 
my mind, however, that “punishment for crime,” under our system of 
government, could be decreed by any authority other than the duly con- 
stituted tribunals of justice. 

But the amendment to which you call my special attention is found in 
the words, “‘or any place subject to their jurisdiction.” 

After providing that “neither slavery nor involuntary servitude shall 
exist in the United States,” you properly ask why it was thought neces- 
sary to add the words, “or any place subject to their jurisdiction.” And 
in this connection you call my attention to the comments of Justices 
Brown and White of the Supreme Court in their late opinions in the 
Porto Rico cases. 
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The reasoning of these eminent judges is clearly defective, and the 
difficulties of construction suggested by them would have disappeared 
with a better knowledge of the history of the amendment and the pecu- 
liar circumstances attending its adoption. _ 

Whatever else these words may refer to, they surely were not intended 
to embrace or refer to the territories of the United States. If the emi- 
nent lawyers who composed the Judiciary Committee at that time had 
intended such a meaning, the term “ territory” or “ territories” would 
have been expressly used. It is the language of the original constitu- 
tion. “The Congress shall have power to dispose of and make all need- 
ful rules and regulations respecting the ‘territory, or other property,’ ” 
etc. The word “territory ” had a clear and well-defined meaning be- 
fore the Federal Constitution was framed. It was constantly used and 
well understood under the old Confederation of states. The United 
States inherited “territories ;” and the new government accepted the 
nomenclature attached to them as the convention had crystallized it in 
the Constitution. It is a term whose definition is as distinctive as any 
other term or phrase used in that instrument. 

In providing for a capital or seat of government, the land to be ac- 
quired for that purpose was not called a “territory.” It was named 
a “district ;” and that title inheres in all our laws. The sites to be 
obtained for “forts, magazines, arsenals, dockyards and other needful 
buildings” were not designated as “territories.” They were called 
“places.” And as these places were to belong to the United States, 
they would necessarily be “subject to their jurisdiction.” And in this 
connection, you will mark the fact that the Judiciary Committee, in fram- 
ing the constitutional amendment of 1864, used the word “ place ” — the 
precise word already used in the Constitution to designate those districts 
or tracts of land, other than territories, belonging to the United States. 

In 1864, let it be remembered, the members of Congress who were 
called to act on this amendment were fresh from the work of laying 
taxes of every character — “taxes, duties, imposts, and excises.” The 
whole gamut of taxation, as known to the Constitution, was quite familiar 
to them all ; and it was accepted by all that tax laws, by virtue of gen- 
eral enactment, applied to “territories” as well as states. How could 
it be otherwise, when each member knew and properly respected the old 
and revered decision in the Loughborough-Blake case, which had long 
before defined the term “ United States”? That court, through its Chief 
Justice, had said: “It is the name given to our great Republic which is 
composed of states and territories. The District of Columbia, or the 
territories west of the Missouri, is not less within the United States than 
Maryland or Pennsylvania.” 

If we examine contemporaneous history, we find the nation involved 
at that time in a war of gigantic proportions — blockade runners hover- 
ing about our Southern coasts with privileges of shelter in the islands 
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of the Gulf, and privateers despoiling our commerce, carrying commis- 
sions of the Confederate states and carrying, too, the sympathy of Euro- 
pean governments. 

Among the officers of our army and navy the demand for naval and 
coaling stations outside the United States and nearer to the rendezvous 
of these enemies of our national success, was not only general but ' 
urgent. The necessity for such stations was equally recognized by the 
statesmen of the period. So strong was this feeling that Admiral 
Meade, a short time after, assumed the authority to contract with a 
Samoan chief for the harbor of Pago Pago; and General Grant, as 
President, with similar purpose, opened negotiations for island sites in 
the Gulf of Mexico. In contemplation of such stations, the language of 
the amendment becomes not only appropriate but necessary. They 
might be obtained in slaveholding territory. If so, no compact in the 
covenants of purchase or lease should be allowed to perpetuate the in- 
stitution. In the language of the Constitution, as it then stood, such 
stations would not be designated as “territories” but “places.” And 
this latter word was the term naturally to be selected by such lawyers as 
Trumbull of Illinois, Harris of New York, Howard of Michigan, Foster 
of Connecticut, and Ten Eyck of New Jersey. 

I come now to another view of the subject, then fully realized and 
felt by all, but not openly discussed by any. I mean the ever-constant 
fear that after all our sacrifices, foreign intervention or other contingen- 
cies might compel either a final separation of the states or a peace on 
terms looking to the continuance of slavery in some of its forms. With 
the more pronounced anti-slavery men (especially those of the old Aboli- 
tion party), the fear of this latter contingency was more dreadful, if pos- 
sible, than that of dissolution or permanent separation. Among these 
men there was want of confidence, more or less, in Mr. Lincoln himself. 
He had already said that he would favor whatever made for the Union. 
If the Union could be preserved by abolishing slavery, he would destroy 
slavery. If the Union could only be preserved by retaining slavery, he 
would accept the hard condition and save the Union. 

To statesmen like Mr. Sumner, this was gall and wormwood. They 
were peculiarly alive to the possibilities of the future. The seceding 
states might be taken back with their original institutions untouched. 
If so, the old strife would continue. The roots of dissension would 
again grow into rebellion and war. These states might possibly be left 
in a Confederacy to themselves, but in some way subject to a modified 
jurisdiction of the United States—such as the Balkan states under 
Turkey, such as the South African Republics under Great Britain, or 
Cuba under the Platt Resolutions. 

It was then universally conceded that if slavery could be once abolished 
by constitutional provision, it could not be revived by treaties of peace. 
The Constitution was then supposed to be superior to treaties and laws. 
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The nation had not then outgrown its own organic law. A treaty in 
violation of the Constitution would have been denounced even by lay- 
men, as null and void. The Republic in its swelling pride of greatness 
had not accepted the doctrine that the thing created may be greater than 
the creator, or that two or more departments of the government might 
set aside the instrument under which they have their being. But if 
slavery were securely abolished by constitutional provision, it was 
believed that its continuance could not be accepted as a condition of 
peace. 

When this amendment was drafted General Grant had not commenced 
the great campaign against Richmond (he had not even been selected 
for the work), and General Sherman had not reached Atlanta nor organ- 
ized his march to the sea. No man could prophesy the end. But what- 
ever else might result, a majority of Union men had reached the hope 
and purpose that there should be an end of slavery. Perhaps to this in- 
tense desire, however crude and imperfect his phraseology, may be attrib- 
uted the joint resolution of Mr. Sumner, on this subject, introduced 
into the Senate on February 8, 1864, and afterwards pressed by him as 
a substitute for the Committee’s report. It provided as follows : “ Every- 
where in the limits of the United States, and of each state and territory 
thereof, all persons are equal before the law, so that no person can hold 
another as a slave.” If this resolution had become a part of the Consti- 
tution, those honorable judges who were puzzled by the language of the 
13th amendment as it stands, would have been led into inextricable con- 
fusion, in an effort to account for the word “states,” after the whole 
area of the United States had beem provided for. 

In view of the facts referred to, it is fair to presume the Committee 
concluded that the words “ United States” embraced all the states ad- 
mitted into the Union and all the territories belonging to the government ; 
and that the phrase “ any place subject to their jurisdiction ” covered the 
District of Columbia, the forts, arsenals, dockyards, naval and coaling 
stations, together with any territory then within the seceded states over 
which any jurisdiction or authority might result from treaties of peace at 
the conclusion of the then pending war. 

Yours very truly, 
J. B. HENDERSON, 
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THE Law ScuHoo..— The following table shows the registration in 
the School on November 15 for the last twelve years :— 


1890-91. 1891-92. 1892-93. 1893-94 1894-95. 1895-96. 


ee oe — — —_ 
Third year. .... + 44 48 69 66 82 96 
Second year . . . ..- 73 112 119 122 135 138 
Pivst year... . « « 10% 142 135 140 172 224 
Specials. . ». « « « « GF 61 71 23 13 9 
Bets. 2 o 0.0 0 6 MD 363 394 351 402 467 
1896-97. 1897-98. 1898-99. 1899-1900. 1900-01. 1901-02. 

Res. Grad... 2. 2 6 ee I I —_ I I 
Third year. . ... . 93 130 102 134 144 149 
Second year . . «. « «179 157 169 193 202 190 
Pimtyemr . . 2. + 6 5 9 216 218 232 241 229 
Specials. . .. + + + 31 41 58 51 58 59 
RR. s a 6s 3 8 545 548 610 646 628 


For the first time in several years the figures show a slight decrease 
in the total registration, in the numbers of the first and second year stu- 
dents, and in the relative per cent. of those returning to the second and 
third year classes. This decrease is largely due to the stricter require- 
ments for admission and to the rule that a student who fails to pass in 
two courses cannot return. 

The following are the usual tables showing the sources from which 
twelve successive classes have been drawn, both as to previous college 
training and as to the geographical districts from which they have 
come : — 
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Harvarp GRADUATES, 


From Mas- New England outside Outside of New 

sachusetts. of Massachusetts. England. 
34 a9 
3° 17 
3? 13 
23 17 
27 15 
42 25 
45 19 
5° 30 
45 28 
59 28 
43 28 
47 57 
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GRADUATES OF OTHER COLLEGES, 
From Mas- New England outside Outside of New 
Class of sachusetts, of Massachusetts. England. 
1893 5 9 
1894 7 20 
1895 8 14 
1896 14 II 
1897 9 12 
1898 19 23 
1899 21 12 
1900 3° 19 
IQoOI 27 22 
1902 22 29 
1903 23 26 
1904 25 29 


HowpinGc no DEGREE, 


New England Outside 

From Mas- outside of of New Total of 

Class of sachusetts. Massachusetts. England. Total. Class. 
1893 4 7 12 Iol 
1894 20 10 31 142 
1895 16 14 33 135 
1896 10 23 140 
1897 26 49 170 
1898 25 52 224 
1899 II 21 169 
1900 II 16 216 
Igo! 25 34 218 
1902 18 31 232 
1903 21 34 240 
1904 22 32 229 
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The thirty-two men in the first year class holding no degree are Har- 
vard seniors who in each instance however have completed the work 
required for the Harvard A. B. degree. Thus it may be said that all the 
members of the first year class are virtually college graduates. The 
same is true of nearly 99 per cent. of all the members of the School, 
since, other than Harvard seniors, seven special students are the only 
men in the School who have not received a degree. Of the fifty-nine 
special students twenty-six are here for the first time this year, and of 
these twenty-five are college or university graduates, five having received 
the LL. B. degree. 
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There are now in the School graduates of ninety-two colleges and uni- 
versities, as compared with eighty-two last year and seventy-six the year 
preceding. In the present first year class forty-four colleges and univer- 
sities, as compared with forty-seven last year, are represented as fol- 
lows: Harvard, 69 ; Yale, 25; Brown, 19; Dartmouth, 11; Williams, 6 ; 
Bowdoin, Chicago, 5; Amherst, California, Tufts, 4; Northwestern, 
Wisconsin, 3 ; Centre, Cincinnati, Cornell, Georgetown University, Iowa, 
Minnesota, Princeton, Vermont, Washington and Jefferson, Western 
Reserve, 2; Bethany, Central, Colorado, University of Colorado, Earl- 
ham, Franklin and Marshall, Gates, Georgetown, Haverford, Illinois 
Wesleyan, Indiana, Leland Stanford, Jr., McGill, Michigan, Mt. Vernon, 
Ohio State, University of Pennsylvania, Pomona, St. Joseph’s, Syracuse, 
Tulane, Vanderbilt, 1. There are at present in the School thirteen Law 
School graduates, of whom seven have received both academic and law 
degrees, representing the following twelve Law Schools: Buffalo, Cen- 
tre, Cincinnati, Georgetown University, Harvard, Iowa (2), Indiana, 
Missouri, Northwestern, Texas, and Western Reserve. 


RECOVERY FOR DAMAGE RESULTING FROM NERvous SHOCK. —It is 
interesting to note the trend of judicial opinion on the question of allow- 
ing recovery for injuries resulting from nervous shock. There is little 
discussion where the defendant acts wilfully, but where his act is merely 
negligent, the courts have adopted widely dissimilar views. In New 
York, Massachusetts, and the English Privy Council the right to recover 
has been denied. Mitchell v. Rochester Ry., 151 N. Y. 107 ; Spade v. Lynn, 
etc., R. R., 172 Mass. 488 ; Victorian Ry. v. Coultas, L. R., 13 App. Cas. 
222. In South Carolina, Minnesota, and Ireland strong decisions have 
been rendered in the plaintiff’s favor. Mack v. South, etc, R. R., 52 
S. C. 323; Purcell v. St. Paul, etc., Ry., 48 Minn. 134; Bell v. Great, ete., 
Ry., 26 L. R. Ire. 428. In a recent English case the defendant’s servant 
negligently drove a van through the window of the room in which the 
plaintiff was sitting. There was no physical contact, but the court 
allowed an action, as the plaintiff’s fright was such as to cause a miscar- 
riage two months later. Dudieu v. White, 1901, 2 K. B. 669. 

‘The opinion of Kennedy, J., compact and forceful, goes far towards 
overcoming the objections upon which the contrary decisions are 
founded. The statement that there is no general duty of care not to 
frighten others, he argues, is too broad. There is a duty not to injure 
others. The only question is whether there is an actionable breach of 
such duty if one is made ill in body by negligence which does not break 
his ribs, but shocks his nerves. In answer to the objection that as fright 
is not actionable so no consequence of fright can be, he quotes Sir Fred- 
erick Pollock, that “‘ Fear taken alone falls short of being actual damage, 
. . . because it can be proved and measured only by physical effects,” and 
where measurable damage does result, it is evident that its primary cause 
was the act which produced the fear, not the fear itself. On the ques- 
tion of remoteness Kennedy disagrees with the Coultas decision. He 
asserts that if the injury follows the shock as its direct and natural 
effect, even though not immediate in point of time, it is still a proximate 
consequence of the shock. The grounds of public policy are lastly 
examined, and dismissed as insufficient to bar the plaintiff in meritorious 
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cases, and as involving an unwarranted distrust in the capacity of legal 
tribunals to get at the truth. 

The courts as a rule do not expressly recognize that the ultimate ques- 
tion in such cases is one of expediency, but base their decisions on other 
grounds. A distinction has apparently been drawn between external 
effects of shock and those purely internal. Thus if the plaintiff faints 
the ensuing damage is tooremote. Victorian Ry. v. Coultas, supra. Yet 
if external injury is sustained in jumping off a coach he may recover. 
Sones v. Boyce, 1 Stark. 493. If his horse bursts a blood vessel and 
dies the owner can get no compensation. Jee v. Burlington, 85 N. W. 
Rep. 618. But if it runs away the owner is recompensed for resulting 
damage. Wilkins v. Day, L. R., 12 Q. B. D. 110. This is not a sound 
distinction. All organs, internal and external, nervous and muscular, 
are equally physical, and should be equally protected by the law; and 
the psychological fact should be recognized that a manifestation of fear 
through the nervous system is as proximate an effect as a manifestation 
through the muscular system. 

Granting that logically physical damage is often the direct result of 
nervous shock, though not contemporaneous with it, the question still 
remains, is it wise to permit recovery without proof of impact or of 
immediate palpable injury? The objection that the practical applica- 
tion of the rule would be difficult is hardly convincing. It is not easy 
to translate any personal injury into terms of dollars and cents, yet courts 
and juries are doing it every day. The argument ad inconvenienti there- 
fore is not insurmountable, and also it must be remembered that the 
plaintiff has not only to claim that he has suffered, but to prove it. It 
is urged by many that the courts would be flooded if such claims were 
allowed ; and that three fourths of the claims would be fraudulent. Prob- 
ably litigation would increase: possibly it should. Still, the threatened 
flood has not yet overtaken those courts which have granted relief. 
The principal case is a decided addition to the controversy both as a 
strong decision and for its sound logic. See 10 HARVARD Law REVIEW, 
387; 52 Cent. L. J. 339. 


EASEMENTS OF LIGHT AND AIR OVER STREETS. — Much less favor 
has been extended to easements of light and air by the courts of this 
country than by those of England. It is everywhere held that the doc- 
trine of ancient lights is not suited to the conditions of a growing coun- 
try, and never became part of our common law. Myers v. Gemmel, 10 
Barb. 537. Upon similar grounds some courts have declined to follow 
the English doctrine of acquiring easements of light and air by implied 
grant. Keats v. Hugo, 115 Mass. 204; Y¥anes v. Fenkins, 34 Md. 1, 
contra. Even if such a doctrine is accepted, the better opinion is that its 
application should be limited to cases where the easement is strictly 
necessary to the beneficial user of the estate granted. Zurner v. Thomp- 
son, 58 Ga. 268. In regard to the rights of light and air over a highway, 
however, an exception is to be noted. A recent Maryland decision in 
enjoining the construction of an arch over a public street at the instance 
of one whose building would thereby have been darkened adopts the 
view that abutting landowners have an easement of light and air over a 
public highway. Zownsend v. Epstein, 49 Atl. Rep. 629. This right in 
several jurisdictions is held to exist independently of the ownership of the 
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fee of the highway, and to constitute property within the meaning of the 
constitution. Story v. Mew York Elevated R. R. Co., 90 N. Y. 122; 
Adams v. Chicago, etc., R. R Co.,39 Minn. 286; Garrett v. Lake Roland, 
etc., Co., 79 Md. 277, contra. Itis said to arise even though the high- 
way is established after the grant of the abutting property, Barnett v. 
Fohnson, 15 N. J. Eq. 481; and not to extend over private ways. Dexter 
v. Tree, 117 Ill. 532. While it is undoubtedly desirable in closely settled 
communities that abutters should have an easement of light and air over 
the highway, it is not entirely clear from what source the easement is to be 
traced. It has been suggested that it is an implied easement appurte- 
nant to the land arising by virtue of an implied agreement that if the lot 
be purchased the owner shall be entitled to the open space above the 
street. The difficulty with this suggestion is that it in no way explains 
the acquisition of an easement when the establishment of the highway is 
subsequent to the grant of the abutting property, nor the limitation of 
the doctrine to land upon public, as distinguished from private highways. 
A consideration of the objects and incidents of the creation of public 
highways may place the matter in a clearer light than an attempt to 
argue from the analogy of easements over private land. A public high- 
way is established to facilitate intercourse between the public at large 
and the abutting landowners, an object best effected by permitting the 
public to pass freely over the road, and by enabling the abutters to build 
to its edge. As the abutters require an easement of light and air if they 
build to the edge of the highway, such an easement would seem as essen- 
tial to the general purposes of the highway as that of public travel. 
Both easements, therefore, should be regarded as natural incidents to 
the creation of the highway, arising simultaneously and by virtue of their 
relation to the objects of that creation. Cf. ddams v. Chicago, etc, R. R. 
Co., 39 Minn. 286. Such a view will at least support the desirable results 
that have been reached, without doing violence to well-settled principles 
of the law of property. 


ANTICIPATORY BREACH OF CONTRACT AS EXCUSE FOR NON-PERFORM- 
ANCE. — The usual statement of the doctrine of anticipatory breach is 
to the effect, that when one party to an executory bilateral contract 
expresses an intention not to perform, the other party may treat the 
contract as broken and sue at once, or may ignore the repudiation, in 
which case the obligations upon each continue effective. Frost v. Knight, 
L. R. 7 Ex. r11._ Illogical as it is to make a breach of contract depend on 
the promisee’s election, considerations of convenience furnish perhaps a 
justification. At least so much of the doctrine of anticipatory breach as 
gives the right to sue immediately, is firmly established. Roehm v. Horst, 
178 U. S.1; 14 HarvarD Law REvIEw, 433, note 4. But the alterna- 
tive proposition, that the repudiation if not immediately acted upon is 
inoperative, has received almost no direct adjudication, although usually 
asserted as dictum where the right to sue immediately is recognized. 
In a recent case, however, the Supreme Court of Georgia treating the 
rule as established by these dicta decides that a repudiation by the plain- 
tiff is no excuse for a subsequent non-performance by the defendant, 
when it is not shown that the defendant has elected to treat the contract 
as broken by the repudiation. Smith v. Ga. Loan, etc. Co., 39 S. E. 
Rep. 410. One other direct decision where the point was raised in a 
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slightly different way is in harmony. Dalrymple v. Scott, 19 Ont. App. 
477- 

A dectrine resulting in such decisions as these is objectionable. The 
principle of fairness, introduced under the terms of implied conditions, 
excusing one party from performance on the acfua/ failure of the coun- 
ter-performance, applies with equal force when it appears that there is 
going to be such failure. Ripley v. M’Clure, 4 Exch. 345 ; Lowe v. Har- 
wood, 139 Mass. 133. There is also the well-recognized rule that forbids 
a plaintiff increasing the damages by a useless performance after the de- 
fendant has expressed his intention not to carry out the contract. Clark 
v. Marsiglia, 1 Denio, 317 ; Chicago, etc., Ca. v. Barry, 52 S. W. Rep. 451 
(Tenn.). These considerations of fairness are not only in evident con- 
flict with the doctrine of the principal case, but they are in accord with 
the commercial understanding. Where one party repudiates the con- 
tract, no course is more natural than for the other to remain passive, 
either hoping for a future fulfilment of the agreement, or looking for an 
Opportunity to contract elsewhere. This passivity ought not to render 
the repudiation, if it still continues, inoperative as a defence. Sucha 
course is also advantageous to the one who repudiates, as he may retract 
his repudiation, unless it has been acted upon. JVi/son v. Morse, 52 Wis. 
240. A further difficulty is that courts leave us quite in the dark as to 
what act, if any, other than immediately bringing suit, will be sufficient 
to render the repudiation operative. It would seem wise, therefore, not 
to extend the doctrine of anticipatory breach beyond its first proposition, 
the immediate right to sue. If the injured party elects not to sue at 
once, the ordinary rules of contract should govern, and the repudiation 
should be an excuse for his subsequent non-performance. It is there- 
fore unfortunate that Lord Cockburn’s suggestion of compelling the 
defendant to sue at once or to continue to perform should have been 
recently strengthened by an actual decision. 





VALIDITY OF SPECIAL ASSESSMENTS UNDER THE FOURTEENTH AMEND- 
MENT. — It was thought by many that a deathblow had been dealt to 
the “front foot rule” by the Supreme Court in the important case of 
Norwood v. Baker, 172 U.S. 269. The court asserted that the exaction 
of an assessment in substantial excess of the special benefits was, to the 
extent of such excess, a taking of property without compensation, and 
was supposed to have decided in consequence, that a rule of apportion- 
ment which does not provide for an inquiry into special benefits is in 
violation of the Fourteenth Amendment. This interpretation of the 
decision is vigorously maintained by Mr. Justice Harlan in the dissent- 
ing opinion of a subsequent case. The majority of the court, however, 
while professing not to overrule Worwood v. Baker, seem to justify it on 
its peculiar facts, and in upholding the validity of the “front foot rule ” 
to repudiate its supposed doctrine. rench v. Barber, etc., Co. 181 U.S. 
324. Arecent case is interesting as recognizing that this modification 
leaves little of the doctrine. Zehnder v. Barber, etc., Co., 108 Fed. Rep. 
570 (Cir. Ct. Ky.). In this case, a temporary injunction, which had 
been granted on the authority of Morwood v. Baker, was dissolved in 
conformity with French v. Barber, etc., Co. 

An historic clause like the Fourteenth Amendment should be con- 
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strued in the light of the law existing at the time of its adoption. Mur- 
ray’s Lessee v. Hoboken, etc, Co., 18 How. 272; Mattox v. U. S. 156 
U. S. 237. Construed thus, “due process of law” seems to mean the 
same as “the law of the land” in Magna Charta, and to have no re- 
ference to taxation. It was intended to secure ancient guaranties, not to 
establish new ones. The safeguard against unjust taxation was sup- 
posed to be the representative system. It is probably true as a matter 
of the theory of taxation that the basis of special assessments is special 
benefit. 2 Dillon, Mun. Cor., 4 ed., § 761. But the taxing power is a 
legislative power, and belongs to the state legislatures except as to ob- 
jects forbidden by the Constitution. Included in the taxing power is the 
power of apportionment. It is for the legislature to weigh the benefits 
and burdens and the other considerations which enter into any plan of 
apportionment. opie v. Brooklyn, 4 N. Y.419. Consequently, so long 
as there is what can be called a real exercise of the taxing power the 
Fourteenth Amendment is not violated. It is only where it is a mere 
pretence and subterfuge that there can be said to be any ground for the 
interference of the Supreme Court. The Fourteenth Amendment has 
no applicability to the expediency or justice of the tax, nor to the ques- 
tion of its equality. Kelly v. Pittsburgh, 104 U. S.78. Equality is some- 
times a requisite under state constitutions, but the United States Con- 
stitution has no such requirement in regard to state taxation, and cases 
dealing with this phase of the question are to be carefully distinguished. 
See Chicago v. Larned, 34 Ill. 203. It is to be noticed also that, unless 
some adequate distinction be drawn between special assessments and 
general ad valorem taxation, the latter would seem to be covered by the 
proposition in Morwood v. Baker, supra, which obviously could not have 
been intended. If by “special assessment” be meant a tax on less than 
a political subdivision, the states by exercising their undoubted power 
of changing their political subdivisions could convert a special assess- 
ment into a general tax. 14 HARVARD Law REVIEW, 1, 98. The court 
in JVorwood v. Baker seems to have proceeded upon a too narrow view 
of the Constitution. The decision in French v. Barber, etc., Co., supra, 
approved in the principal case is not only sounder in principle, but 
seems to be supported by the current of decision in the Supreme Court 
prior to Norwood v. Baker. Davidson v. New Orleans, 96 U. S. 97; 
Spencer v. Merchant, 125 U. S. 345 ; Walston v. Nevin, 128 U. S. 578. 
Moreover the result seems eminently desirable in view of the prevalence 
and long standing of the “front foot rule,” and further agitation of the 
question can only result in confusion and practical difficulties. 


THE ADMISSIBILITY OF TESTIMONY GIVEN BEFORE A GRAND JURY. — 
A witness makes self-criminating statements before a grand jury, 
although warned of his privilege. Subsequently he is accused and 
brought to trial. The question whether or not his previous testimony 
can be admitted is raised in a recent Texas case, the court holding 
such testimony admissible. Wisdom v. State, 61 S. W. Rep. 926 (Tex. 
Cr. App.). The decision is based entirely upon the ground that a 
grand juror is competent to testify to such statements, since he does not 
thereby violate the secrets of the jury room. This proposition, though 
apparently well settled, is not conclusive on the question in issue, Com- 
monwealth v. Mead, 12 Gray, 167. 
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Two objections not always carefully distinguished are urged against 
the admissibility of such evidence. The first is that a confession before 
the grand jury is inadmissible because involuntary. People v. McMahon, 
15 N. Y. 384. Generally, however, testimony of this kind involves an 
admission, not a confession ; for the latter requires an acknowledgment 
of guilt. 1 Greenl. Ev. § 170. As an admission is not excluded be- 
cause involuntary, the objection therefore is seldom in fact applicable. 
State v. Broughton, 7 Ired. 96. Nevertheless, many cases consider the 
testimony as an involuntary confession. According to the best author- 
ity a confession is excluded as involuntary only when it is obtained by 
promises or threats in regard to the case itself made by one in author- 
ity. Joy Confessions, § 1; Hopt v. Utah, 110 U. S. 574, 585. A state- 
ment under oath before the grand jury, even if a confession, is not as 
a rule involuntary, because it is seldom induced by such promises or 
threats. Commonwealth v. King, 8 Gray 501. Consequently in gen- 
eral, the objection that the testimony is inadmissible as an involuntary 
confession fails. The second objection is that the accused in violation 
of his constitutional privilege is obliged to furnish evidence against him- 
self ; for when he is before the grand jury he must either testify, or, by 
exercising his privilege not to criminate himself, furnish an admission by 
conduct. But according to the weight of authority the prosecution should 
not be allowed to prove a reliance on privilege, for otherwise the privilege 
is partially defeated. ational, etc., Bank v. Lawrence, 77 Minn. 282. 
Even in jurisdictions where the exercise of the privilege can be shown, it 
would seem that this constitutional right is not violated by admitting the 
testimony given before the grand jury. For, although the accused is 
placed where he cannot escape the drawing of an inference from his 
silence, nevertheless the constitutional provision by its terms seems to 
apply only to direct testimony, .and the accused is not forced to give 
direct testimony incriminating himself. Cf. State v. Bartlett, 55 Me. 
200, 216. 

It seems then as if legally such testimony should be received. Joy 
Confessions, § vil. Its exclusion may however be supported as a rule 
of policy, on grounds of merciful administration. The prosecutor should 
not be allowed to put a man, not at the time accused, on the rack, 
and use at the trial what he has extorted. A reasonable rule would 
be to exclude testimony given before the grand jury unless the witness 
spoke voluntarily with the understanding that if he chose to remain 
silent, that fact should not be subsequently brought against him. Such 
a rule it seems would effect a desirable result, often reached by the courts 
however on erroneous grounds. 


TELEPHONE AND TELEGRAPH COMPANIES AS COMMON CARRIERS. — 
Whatever may be the scientific distinction between the telephone and 
telegraph as inventions, it is well settled that the legal status of com- 
panies organized for the purpose of transmitting intelligence by their 
means is the same. Aétorney-General v. Edison Telephone Co., 6 Q. B. 
Div. 244. Both may take by eminent domain under proper legislative 
sanction. Zurnpike Co.v. News Co., 43 N. J. L. 381; York Telephone 
Co. v. Keesey, 5 Pa. Dist. Rep. 366. Both may make reasonable rules 
and stipulations for the conduct of their business. Western Union Tele- 
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graph Co.v. Van Cleave, 54 S. W. 827 (Ky.); Pugh v. City, ete., Tele- 
phone Co., 9 Cincinnati Weekly Bul. 104. Both are subject to legislative 
control as to rates and regulations. State v. Western Union Telegraph 
Co., 113 N. C. 213 ; Hockett v. State, 105 Ind. 250. In a recent South 
Carolina decision it is said that telephone companies are under a duty 
at common law to furnish facilities to the public without discrimination, 
and this obligation is placed upon the ground that they are in one sense 
of the term common carriers. State v. Citizens’ Telephone Co., 39 S. E. 
Rep. 257. The tendency to rest the legal status of telegraph and tele- 
phone companies upon the similarity of their undertaking to that of the 
common carrier is unfortunate as ignoring broad principles of law that 
determine the rights and duties of both callings. The common carrier 
is only one of a class of public servants endowed by the common law 
with special privileges and subject to special obligations by reason of 
the public interest in the proper conduct of the business undertaken. 
This class anciently included innkeepers, smiths, farriers, tailors, carriers, 
and others. See 11 HArvARD Law REVIEW, 163. With the progress of 
civilization and the development of new countries the number of public 
employments increased. It was the province of the courts to determine 
what was a public occupation, and the decisions naturally varied with 
the conditions and interests of the localities in which they were rendered. 
Lake Koen Navigation, etc., Co. v. Klein, 65 Pac. Rep. 684 (Kan.). Among 
the undertakings that have been held to be public in this country may 
be mentioned the supplying of water, gas, electricity, and news, and the 
operating of grain-elevators, grist-mills, telegraphs, and telephones. It 
is characteristic of persons or corporations engaged in a public occupation 
that they may take by eminent domain; that they are subject to the 
control of the legislature in many ways unknown to ordinary business 
corporations; and that they must serve the public at reasonable rates 
and without unfair discrimination. O/msted v. Proprietors of the Morris 
Aqueduct, 47 N. J. L. 311. The common carrier in addition to the gen- 
eral privileges and obligations of public servants is under an absolute 
liability, except for the act of God or public enemy, for the safe deliv- 
ery of goods intrusted. Chevallier v. Straham, 2 Tex. 115. It has 
been pointed out that this so-called insurer’s liability of the common 
carrier is peculiar to him, and is to be traced to an accidental develop- 
ment of the common law rather than to the nature of his occupation. 
11 HaRvARD Law ReEvIEw, 158-168. While the carrying of messages by 
electricity bears a striking similarity to the undertaking of the common 
carrier, it lacks one feature without which the insurer’s liability of the 
latter would never have arisen, namely, a bailment of the thing to be 
conveyed. It is accordingly well settled that telegraph companies are 
not under the insurer’s liability of common carriers. Grinnell v. West- 
ern Union Telegraph Co., 113 Mass. 299. It seems preferable therefore 
to rest the status of telegraph and telephone companies upon the public 
nature of their occupations rather than upon the theory that they are 
common carriers, a theory not borne out by the decisions and based 
upon an analogy in one respect at least defective. 





THE TarF VALE RatLway Case.— A recent decision of the House 
of Lords immediately involving the legal status of English trade unions 
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and incidentally the liability of all unincorporated associations has 
excited unusual interest in both England and the United States. Zaff 
Vale Railway Co, v. Amalgamated Society of Railway Servants, [1901] 
A. C. 426. The plaintiff company’s property having been illegally 
picketed by agents of the defendant society —a registered trade union 
—an interim injunction against the agents personally and against the 
society in its registered name was granted by Farwell, J. An applica- 
tien of the society to have its name stricken out was dismissed. The 
only point argued here or in the higher courts was the amenability of 
the union to an injunction in its registered name. This decision, 
reversed in the Court of Appeal, was restored by the House of Lords. 

Mr. Justice Farwell regarded the union as a legal entity —an idea ex- 
pressly repudiated by the Court of Appeal. In the House of Lords the 
Chancellor and Lords Brampton and Shand distinctly inclined to that 
view however. Although the opinions of Lords Macnaghten and Lind- 
ley were ambiguous on this point, the latter thought the individual mem- 
bers would not be liable at law for the acts of the society. But the 
meaning and scope of the injunction were not accurately defined by any 
of the judges who considered the case. 

That men by forming an association can free both themselves and the 
association from liability for the acts of their agents cannot be the law, - 
in the absence of legislative enactments plainly to that end. For its 
clear assertion of this principle the present case is admirable. But in 
the important practical question of determining who is responsible for 
the acts of an organized association, under given circumstances, the 
opinions help little. A main factor in answering this question is the 
legal character of the association. If the body is one recognized by 
the law as a distinct entity, that entity alone is primarily liable, and the 
individual members are liable only secondarily if at all. An injunction 
against the association like a judgment would usually affect directly only 
the association, and not the members. So if the members as individuals 
and not as agents of the association should do acts prohibited by the in- 
junction, they would not be liable for violation of the injunction, although 
under some circumstances possibly liable for contempt of court. See 
Lord Wellesley v. Earl of Mornington, 11 Beav. 180, 181; Avory v. An- 
drews, 30 W. Rep. 564; Mayor, etc., v. New York, etc., Co., 64 N. Y. 
622. On the other hand, if the body is legally not an entity, but a mere 
collection of individuals, ‘these individuals are primarily liable for their 
agents’ acts. If it be impracticable to join all these individuals as de- 
fendants, courts of equity find no difficulty in allowing some to represent 
all. See Meux v. Maltby, 2 Swanst. 277. 

The orthodox doctrine of the common law, which recognizes only indi- 
viduals and corporations as entities, undoubtedly lags far behind the 
ordinary conceptions of laymen. The principal case is indicative, per- 
haps, of a tendency to abandon this doctrine whenever justice or expe- 
diency requires it. Before the Trade Union Acts of 1871 and 1876 trade 
unions were as entities hardly distinguishable from other unincorporated 
associations. So far, however, as their purposes were in restraint of 
trade — and this was a main object of most of the societies — the unions 
were illegal. The Act of 1871 provided that the purposes of trade 
unions should not be deemed unlawful merely because in restraint of 
trade. The Acts further provide certain formal requirements in regard 
to the registration of trade unions, and prescribe the mode in which the 
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property of the unions shall be held by trustees. It is not expressly 
stated that registered unions may be sued by their registered names. 
The Acts in no way create trade unions, they simply regulate the trade 
unions hitherto existing. From this case it would appear that statutory 
regulation of unincorporated associations less than that usually believed 
requisite to create corporations may suffice to induce the English courts 
to recognize them as legal entities. Public policy would not prevent the 
courts from going still further in making the law in regard to associations 
accord with the actual facts. 





SUBSCRIPTIONS TO CHARITABLE ORGANIZATIONS. — Theory and deci- 
sion are unfortunately in irreconcilable conflict in the majority of in- 
stances where charitable subscriptions have been enforced. In a late 
case a subscription for the purchase of a church site is held binding, on 
the ground that the consideration for the defendant’s promise is to be 
found in the meritorious object of the subscription and in the mutual 
promises of the subscribers. First Church v. Pungs, 86 N. W. Rep. 235 
(Mich.). Although many authorities accord with this decision it is im- 
- possible to agree with it unless it can be rested on other grounds than 
those stated. To support the subscriber’s promise a consideration must 
move from the other contracting party, —in conventional phrase, the 
promisee must incur a detriment at the request of the promisor. 12 
HarvarpD Law Review, 515. Ordinarily the subscription paper con- 
tains, in express terms at least, neither a request by the subscriber nor a 
promise by the beneficiary. The subscription usually is a mere gratuity. 
Ln re Hudson, 54 L. J. Ch. 811. 

The American courts at first found this difficulty insuperable, but 
their desire to enforce promises so obviously binding i foro conscientiea 
led to the gradual adoption of various specious suggestions of considera- 
tion. See note, 16 Am. Law Reg. n.s. 548. The modern law on the 
subject is in great confusion and incumbered with many inaccurate 
statements. It is often said, as in the principal case, that the mutual 
promises of the subscribers form the consideration. Petty v. Trustees of 
Church, 95 Ind. 278. Even if it be in fact true that the subscribers give 
their promises in exchange for each other, the beneficiary of the subscrip- 
tion, who is usually the plaintiff, is not privy to the contract. Cottage 
Street Church v. Kendall, 121 Mass. 528. In states where a beneficiary is 
allowed to sue, however, a satisfactory result may be worked out on this 
doctrine if the facts admit of its application. Cf. Jrwin v. Lombard Uni- 
versity, 56 Oh. St. 920. But usually such a construction of the facts is 
false. It is also a fictitious consideration that is found in an implied 
counter-promise by the beneficiary, arising when the subscription is 
accepted or acted upon. Maine Institute v. Haskell, 73 Me. 140. A 
third view enforces the promise on the theory that the subscriber is 
equitably estopped from denying the consideration after the beneficiary 
has acted on the faith of it. Beatty v. Western College, 177 Ill. 280. 
This avoids the contractual difficulty only by substituting an infringe- 
ment of the doctrine of estoppel. See 12 Harvarp Law REVIEW, 506. 
The most generally accepted theory considers the subscription an offer 
merely, which is made binding when expense or liability has been in- 
curred in reliance upon it. Zrustees of Church v. Garvey, 53 Ill. 401. 
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This necessitates an implied request by the promisor that such liability 
be incurred — an implication of fact, not usually justifiable. Presbyter- 
tan Church v. Cooper, 112 N. Y. 517. If a request can be inferred from 
the subscriber’s promise, it would seem that entire performance and not 
merely a beginning of the contemplated undertaking would be requisite 
to complete the unilateral contract. Where there has been an express 
request however, there is of course no difficulty in enforcing the sub- 
scription after performance by the beneficiary. On this ground the prin- 
cipal case might possibly have been rested. Cf. Barnes v. Perine, 12 
N. Y. 18. 

Although on strict theory a charitable subscription can seldom be con- 
strued as a binding contract, it is eminently desirable in many cases 
that such subscriptions, although gratuities, should be enforced, as nu- 
merous worthy institutions are absolutely dependent upon them. Such 
enforcement, however, if it is to rest upon consistent and rational 
grounds must be obtained through suitable enactment by state legisla- 
tures, and not through judicial legislation, which violates the fundamen- 
tal principles of contracts. 


LEGAL PROTECTION TO UNBORN CHILDREN. — By Lord Campbell’s 
Act, where death has resulted from a wrong which would have entitled 
the injured party to sue had he lived, a cause of action is given to his 
administrator or next of kin. Under a similar statute the death of a 
child caused by its premature birth for which the defendant was respon- 
sible was held to give no cause of action, as the child could not have 
sued if it had survived. Gorman v. Budlong, 49 Atl. Rep. 704 (R. I.). 
It is true that a child harmed before birth has been invariably denied 
redress by the courts, on the ground that rights belong only to persons 
and that an unborn child is not a person. Walker v. Great Northern 
Ry. Co., L. R. (Ir.) 28 Q. B. & Ex. Div. 69; Allaire v. St. Luke’s Hos- 
pital, 184 Ill. 359. The plaintiffs seem never to dispute this reasoning, 
but they rely on that rule governing the distribution of property, that a 
child is to be considered born if it is for its benefit to be so considered. 
The decisions however must be taken to settle beyond pertinent discus- 
sion that to apply this rule as suggested is either to make the defendant 
a tort-feasor by a fiction, or substantially to change the convenient and 
fundamental rule that fixes birth as the precise point at which existence 
as a person begins. See 12 HarvarpD Law REVIEW 209. If then a 
child permanently crippled a moment before its birth by a careless 
accoucheur or even by an intentional wrong-doer is to have a remedy, it 
must be on some other ground. 

One conceivable theory involves no sacrifice of legal principle. At 
the moment of birth the rule that an unborn child has no rights ceases 
to affect the case. If the child at birth acquires as a legal person a 
specific right to begin life with a sound body, violation of that right is 
a tort. To allow an action on the case would not be to declare that an 
unborn child is a person or has rights, but to ascribe to every born 
child a right of bodily integrity. The right so defined has never been 
judicially recognized. It is peculiar in being broken as soon as it comes 
into existence, and necessarily some considerable time after the defend- 
ant’s original fault was committed. Its peculiarities however are com- 
mon to the right to means of support conceived by courts which give a 
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posthumous child damages for the wrongful killing of its father. See 
The George and Richard, L. R. 3 A. & E. 466; of Quinlen v. Welch, 69 
Hun 584. 

In view of the serious abuses which might result, the expediency of 
recognizing a legal right of the sort described is doubtful. On the diffi- 
cult question of cause the mother may incline to romancing and the jury 
to superstition. Gorman v. Budlong, supra, shows an additional danger 
likely to be frequent. The child has died soon after birth. If it has 
suffered a tort an action by the next of kin, though perhaps not con- 
templated by the framers of Lord Campbell’s Act, is strictly within its 
provisions ; and substantial verdicts often undeserved may result. In 
many such cases recovery could be refused only on the ground that 
these abuses render it inexpedient to recognize at all the right of bodily 
integrity. Whether this ground should be taken, it is submitted, is the 
real question. 


RECENT CASES. 


ADMIRALTY — MASTER OF A DREDGE — LIEN FoR WAGEs.— A libel for wages 
was filed against a dredge. The libellant was licensed as master, had full charge of 
the dredge, and performed the usual duties of a master except that he received no 
money for the owners. He also acted as engineer, fireman, and general deck hand. 
Held, that he was not a master within the rule that a master has no lien upon his ves- 
sel for wages. Zhe John McDermott, 109 Fed. Rep. go (Dist. Ct., Conn.), 

In England originally contracts of mariners for wages were not regarded as mari- 
time contracts. See De Lovio v. Boit, 2 Gall. 398, 453. Therefore neither masters 
nor men could proceed in admiralty for their wages. When, later, seamen were 
allowed a lien enforceable in admiralty, the privilege was still denied to masters on 
the ground that they contracted with the ship-owner personally. C/ay v. Snelgrove, 
Carth. 518. In the United States, likewise, a master hasno lien. Steamboat Orleans 
v. Phoebus, 11 Pet. 175. His contract for wages, however, is regarded as maritime 
and within the admiralty jurisdiction. Willard v. Dorr, 3 Mason gt. Further, it 
has been held in this country that the fact of contracting directly with the owner does 
not prevent the acquisition of alien. Zhe Carlotta, 30 Fed. Rep. 378. Thus the prin- 
cipal reasons given in the English cases for denying the master a lien and for dis- 
tinguishing between masters and seamen, have been swept away, while the distinction 
is retained. The courts have therefore shown a not unnatural tendency to limit the 
class of masters as narrowly as possible, and while the principal case lays down no 
satisfactory test, its result is hardly to be regretted. In England the distinction is 
now abolished by statute. 


BANKRUPTCY — PREFERENCES — SURRENDER. — A creditor knowingly received a 
preference voidable under the Bankruptcy Act of 1898, § 60 4, and refused to give it 
up till compelled to do so under a judgment obtained by the trustee. e/d, that he 
could not thereafter prove his claim against the bankrupt’s estate. Jn re Owings, 
109 Fed. Rep. 623 (Dist. Ct., W. D. Mo.). 

The Bankruptcy Act of 1898 provides (§ 57 g) that “the claims of creditors who 
have received preferences shall not be allowed unless such creditors shall surrender 
their preferences.” There is yet little authority as to what constitutes a surrender 
under this provision, but the tendency seems to be toward the rule of the principal 
case. Ju re Beiber, 2N.B.N. Rep. 943; see Ju re Keller, 3 N. B. N. Rep. 845; con- 
tra, In re Baker, 2 N. B. N. Rep. 195. It was well established under the analogous 
provision in the Bankrupty Act of 1867, § 23, that surrender meant a voluntary act of 
the creditor and did not include payment under judgment. Jn re Richter’s Estate, 4 
N. B.R., 2nd ed., 221 ; Jn re Leland,g N. B. R. 209. That interpretation of the word 
seems accurate, for when the transfer of the preference has been invalidated by the 
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court, the creditor has in legal contemplation nothing left to surrender. The result 
is equitable, for when a creditor has elected to resist the trustee, he should not stand 
on an equal footing with those over whom he has attempted to retain an illegal ad- 
vantage. 


BILLS AND NoTEs— ALTERED CHECKS— FAILURE OF DEPOSITOR TO EXAM- 
INE VOUCHERS. — The plaintiff’s clerk altered checks drawn by the plaintiff on the 
defendant bank, and appropriated the proceeds above the original amount of the 
checks. It was his duty to examine the returned vouchers. The bank charged 
the plaintiff with the full amount of the checks and the fraud was undiscovered for 
about two years. The plaintiff sues for the difference between the amount of the 
checks as signed by him and as altered. /e/d, that he can recover. Critten v. Chem- 
ical Nat. Bank, 60 N. Y. App. Div. 241. 

It seems to be generally considered in America that a depositor who fails to exam- 
ine his vouchers within a reasonable time after their return, is precluded from disput- 
ing the right of the bank to charge him with the amount of altered checks. First 
Nat. Bank v. Allen, 100 Ala. 476; see also note, 27 L. R. A. 426. The principle 
seems to be estoppel by conduct. Some cases deny the estoppel when the examina- 
tion of the vouchers has been intrusted by the depositor to the man who altered the 
check. Hardy v. Chesapeake Bank, 51 Md. 562; Frank v. Chemical Nat. Bank, 84 
N. Y. 209. The better rule, however, makes no exception of such cases. Leather, 
etc., Bank v. Morgan, 117 U.S.96; Danav. Nat. Bank of the Republic, 132 Mass. 156. 
It rests upon the ground, not that the principal is affected with knowledge gained by 
the agent in perpetrating the fraud, but that the bank, by reason of its business rela- 
tionship with the depositor, is entitled to rely upon the assumption that he has made 
the examination customary among prudent business men. Whether he does so per- 
sonally or by agent does not concern the bank, and the negligence or fraud of the 
agent cannot excuse the principal. Cases of forged indorsement, sometimes cited as 
opposed to these principles, are not in point, since an examination of vouchers would 
not reveal the forgery. See Shipman v. Bank of the State of New York, 126N. Y. 
318. The result in the principal case, therefore, seems unsound. 


CARRIERS — AGENCY — DELIVERY ‘TO AN IMPOsTOR. — X, who lived in a town to 
which an express company did not run, instructed the company to deliver to the con- 
ductor of a railway train which ran to his town, all packages addressed to him. The 
railroad company was paid for the service. An impostor ordered goods in the name 
of X, and they were shipped in the usual way. The agent of the railroad offered the 
goods to X, who after examination refused to receive them. Later the impostor called 
for the package, claiming the same name as X and identifying himself by showing the 
express receipt. The agent of the railroad delivered the goods. Suit was brought by 
the consignor against X and the railroad company. /é/d, that both are liable for the 
value of the goods. Bruhi v. Coleman, 39S. E. Rep.481 (Ga.). 

The decision holding X liable for the delivery to the impostor, is based on the 
ground that the railroad company, by virtue of its arrangement with X, received this 
package and dealt with it as his agent. It is submitted that this is error. The rail- 
road company was not in his employ in the sense that it was bound by his orders. 
It was paid a fixed charge for its services, and was clearly in the position of a second 
carrier. Therefore when the supposed consignee refused the goods, his responsibility 
ceased. The question remains whether the carrier was properly held liable for mis- 
delivery. The weight of authority both in this country and in England holds that 
after reasonable effort to find the consignee or after tender and refusal the carrier is 
bound only to use reasonable care and is not an insurer against misdelivery. The 
Drew, 15 Fed. Rep. 826; Heugh v. London, etc., Ry. Co. L. R. 5 Ex. 51; contra, 
Pacific Express Co. v. Shearer, 160 Ill. 215; see also note, 37 L. R.A.177. The pre- 
vailing view seems the sound one, and is apparently opposed to the decision in the 
principal case. It is therefore unnecessary to consider the difficult question of title in 
the goods. See 14 Harv. Law REv. 60. 


ConFLICT OF LAWS — RECOGNITION OF ACQUIRED RIGHTS — FOREIGN MAR- 
RIAGE. — A Russian Jew married his niece in Russia, where such marriage was law- 
ful. Later he came to the United States and was naturalized. By the law of Penn- 
sylvania such a marriage, if contracted there, would be void. e/d, that the marriage 
will not be recognized in Pennsylvania, since a continuance of the relation would 
expose the parties to indictment. United States ex rel. Devine v. Rodgers, 109 Fed. 
Rep. 886 (Dist. Ct., E. D. Pa.). 4 
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In general where the /ex domicilii coincides with the /ex loci contractus in giving a 
person capacity to marry, the marriage contracted by him will everywhere be recog- 
nized as valid. Sutton v. Warren, 10 Met. 451. Nevertheless a marriage deemed 
incestuous by the general consent of Christendom will not berecognized. See STory, 
CONFLICT OF Laws, § 114. Such marriages, however, are those only which are in 
direct line of consanguinity, or between brother and sister. Wightman v. Wight- 
man, 4 Johns. Ch. 343; Stevenson v. Gray, 17 B. Mon. 193. The court in the princi- 
pal case makes a further exception of marriages which are incestuous by statute of 
the particular state in which recognition of the marriage is sought. The weight of 
authority in this country is to the contrary. Stevenson v. Gray, supra ; Commonwealth 
v. Lane, 113 Mass. 458. In England, there are dicta on both sides of the question. 
Brook v. Brook, 9 H. L. Cas. 193; Fenton v. Livingstone, 3 Macq. H. L. 497; Sotto- 
mayor v. De Barros,3 P. D. 1. Since marriages between uncle and niece are per- 
mitted by many states, a rule like that_contended for in the principal case might 
cause much hardship. Whether the parties shall be allowed to live together in 
violation of the criminal statutes is quite a different question. 


CONSTITUTIONAL LAw — DUE Process oF LAw — FronT Foot RULE. — An 
assessment for the paving of a street was levied on the abutting owners according to 
the “front foot rule.” Aée/d, that the assessment does not violate the Fourteenth 
Amendment. Zehnder v. Barber, etc., Co. 108 Fed. Rep. 570 (Cir. Ct., Ky.). See 
NOTES, p. 307. 


CONSTITUTIONAL LAW — LEGISLATIVE QUESTION — POPULATION OF COUNTIES. 
— County commissioners being about to issue bonds, the plaintiff asked for an injunc- 
tion against them on the ground that the county at the time of its creation by statute 
had not the number of voters required by the constitution. e/d, that the injunction 
will not issue, because the question whether the constitutional requirement as to popu- 
lation was satisfied is one exclusively of legislative cognizance. Farguharson v. 
Yeargin, 64 Pac. Rep. 717 (Wash.). 

There is at least one contrary decision on exactly the same point. Bridgenor v. 
Rogers, 1 Cold. 259. Furthermore, there would seem to be no difference in principle 
between the application of a constitutional provision as to the population of counties 
and of a similar clause regarding area. This substantial identity being recognized, 
the weight of authority is strongly against the principal case. McMillan v. Hannah, 
61 S. W. Rep. 1020. It is submitted, however, that the case represents the better 
doctrine. It is well settled that under our system many constitutional provisions 
raise questions on which the legislature or the executive is the final judge; and the 
courts must then accept the decision, which is as conclusive as those of the courts in 
cases of judicial cognizance. Field v. Clark, 143 U. S. 649; Luther v. Borden, 7 
How. 1, 42. The line between legislative and judicial questions is not always easy 
to draw, but it would seem that the legislature is better constituted than the judiciary 
to decide questions like that in the principal case. Moreover no advantage is apparent 
from allowing judicial revision of the legislative action, which is not overbalanced by 
the obvious inconvenience resulting. Two previous decisions have been found in 
support of this view. De Camp v. Eveland, 19 Barb. 81; Lusher v. Scites,4 W.Va... 


CONTRACTS — CONSIDERATION — FORBEARANCE OF A BONA FIDE CLAIM. — e/d, 
that forbearance to prosecute a claim honestly made but not legally valid is no con- 
sideration for a promise. Price v. First Nat. Bank, 64 Pac. Rep. 639 (Kan.). 

The rule here followed was repudiated in England by the case of Cad/isher v. Bischoff- 
sheim, L. R. § Q. B. 449 (1870). In America some jurisdictions support the doctrine 
of the principal case. Bates v. Sandy, 27 Ill. App. 552. Yet the weight of authority 
inclines toward the English rule. Prout v. Pittsfield Fire Dist.,154 Mass. 450. It 
would seem that detriment to the promisee is the scientific test of consideration. See 
LANG., Sum. Cont. @ 45 ef seg. But there are two theories as to the application of 
this test. One holds that detriment includes any act or forbearance given in exchange 
fora promise. See 12 Harv. LAw REV. 515 ef seg. Under this view the principal 
case is clearly unsound. But the prevailing opinion seems to be that the act or for- 
bearance must be one not required by previous legal obligation. See 8 Harv. Law 
REV. 27 e¢ seg. Regarding consideration from the standpoint of the parties at the 
time of the agreement, as the law seems properly to do, the second theory will not 
support the principal case; for one honestly believing his claim to be valid has a legal 
tight to litigate it, and in forbearing, does what he was not legally bound to do. See, 
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however, LANG., SuM. Cont. §§ 56, 57. The principal case is further open to the 
practical objection that it discourages compromise. 


CONTRACTS — CONSIDERATION — SUBSCRIPTION TO CHURCH FuND.—The de- 
fendant signed a subscription paper for the purchase of a church site, and the church 
afterward contracted for the land. e/d, that the defendant’s promise is supported by 
a valid consideration and enforceable. First Church v. Pungs, 86 N. W. Rep. 235 
(Mich.). See Nores, p. 312. 


CONTRACTS — CONSIDERATION — SUCCESSIVE PROMISES OF THE SAME PERFORM- 
ANCE. — He/d, that the promise of one party to an existing contract to perform his 
obligation under that contract, is not a valid consideration for a new promise by the 
other party. Wescott v. Mitchell, 50 Atl. Rep. 21 (Me.). 

In this country there has been a long continued conflict in both opinion and judi- 
cial decision on the question raised by the principal case. Some courts have held the 
consideration valid and the contract good on the ground of an implied rescission of 
the former contract. Goebel v. Linn, 47 Mich. 489. This theory is applicable only when 
the first contract was bilateral, and moreover there is generally no evidence that the 
parties intended a rescission. Again the validity of the second contract has been de- 
fended on the theory that any promise given in exchange at the request of the other 
party is good consideration, and that there should be no attempt to determine the 
value of the promise. See 13 HARV. LAW REV. 29. It seems, however, the better view, 
and one supported by at least a balancing weight of authority, that the law will not 
regard as a detriment a promise to perform what one is already bound to the pro- 
misee to do. Ayres v. Chicago, etc., R. R. Co., 52 lowa 478; see 8 Harv. Law REv. 
27. The law in England seems to be settled in accord with this view. Frazer v. 
Hatton, 2 C. B. N.S. 510. 


CONTRACTS — ExcusE — REPUDIATION — ELECTION NOT TO TREAT AS BREACH. 
*— Held, that when a contract of mutual obligation is repudiated by one party, and 
the other party has not elected to treat such repudiation as a breach, the latter is not 
excused from continuing to perform on his part. Smith v. Georgia Loan, etc., Co., 
39 S. E. Rep. 410 (Ga.). See NoTEs, p. 306. 


CONTRACTS — NOTE EXECUTED ON SUNDAY — SUBSEQUENT PROMISE. — A note 
was delivered on Sunday in payment of the difference on an exchange of personal 
property concluded on that day. Ona subsequent week-day the maker of the note 
made an express promise to pay the amount. /e/d, that the payee is entitled to re- 
cover against the maker. Brewster v. Banta, 49 Atl. Rep. 718 (N. J., Sup. Ct.). 

Contracts made on Sunday are generally rendered illegal by statute, and the courts 
commonly refuse all aid to either party. Block v. McMurray, 56 Miss. 217. Recov- 
ery, therefore, in cases like the principal one, is hard to sustain. The new promise 
cannot be treated as waiving a purely personal defence, for contracts like this are 
uniformly held void. No subsequent ratification can possibly validate such an agree- 
ment. Reeves v. Butcher, 31 N. J. Law224. On the other hand, it seems impossible 
to support action on the new promise without conceding the adequacy of moral con- 
sideration. Apart from certain well-defined exceptions which do not cover the prin- 
cipal case, this concession is generally denied, even in New Jersey. Updikev. Titus, 
13 N. J. Eq. 151; see 15 Harv. Law REv. 73. The principal case represents an 
existing tendency to avoid the hardship resulting from declaring Sunday contracts 
void, where something of value has passed between the parties. See Catlett v. Trustees, 
etc., 62 Ind. 365. Substantial justice would, however, be more logically attained by 
declaring the transaction inoperative to create rights or to pass title, allowing recovery 
back of anything delivered or paid. Such recovery has been allowed in at least one 
state. Zucker v. Mowrey, 12 Mich. 378; see also Havey v. Petrie, 100 Mich. 190. 


CORPORATIONS — LEGAL STATUS OF ENGLISH TRADE UNIONS.— Held, that an 
injunction will lie against a registered trade union in its registered name. Zaff Vale 
ky. Co. v. Amalgamated Soc. of Ry. Servants, [1901] A. C. 426. See NorEs, p. 311. 


CRIMINAL LAW — LARCENY BY TRICK — FRAUDULENT GAMING. — The prosecut- 
ing witness in good faith engaged in a game of cards with the defendant and others. 
He plactd his stake on the table before him, and allowed it to be taken by the con- 
federates of the defendant without protest when he had lost the bet. The game was 
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won by fraud, and the defendant enticed the prosecuting witness into it and partici- 
pated in the fraud. e/d, that the defendant was guilty of larceny. State v. Skil- 
brick, 66 Pac. Rep. 53 (Wash.). 

This was clearly not ordinary larceny, for the money was taken with the consent of 
the owner. The question remains whether it was larceny by trick or obtaining pro- 
perty by false pretences. The fundamental distinction between these two is that in 
the former the owner intends to part with possession only and in the latter to part 
with both possession and title. Regina v. Solomons, 17 Cox C. C. 93; Smith v. Peo- 
ple, 53 N. Y. 111. The courts have in terms recognized this distinction, even when 
they have gone far toward destroying it by straining the facts in sustaining convic- 
tions for larceny. Regina v. Russett, [1892] 2 Q. B. 312; People v. Rae, 66 Cal. 423. 
In the principal case it seems clear that the prosecuting witness retained possession 
of the money till the cards were displayed, and then consented to give up posses- 
sion and title together. If the distinction is to be maintained this must be held to be 
obtaining money by false pretences and not larceny. 


DAMAGES — CONVERSION — WILFUL AND INNOCENT WRONGDOERS. — The 
defendant, having wilfully converted goods of the plaintiff, increased their value by 
his labor. ée/d, that he is liable in trover for the value at the time the action was 
begun, without deduction for his labor. Central Coal, etc., Co. v. John Henry Shoe 
Co., 63 S. W. Rep. 49 (Ark.). 

By way of dictum the court says that the measure of damages as against an inno- 
cent wrongdoer would be the value of the goods at the time of the original conver- 
sion. The rules laid down in the decision and the dictum are the same as those of 
the Civil Law. Woop, Insts. CiviL Law, 92. The early common law also seems to 
support them. 2 KENT, CoM., 363. The weight of American authority is to the same 
effect. SEDGWICK, DAMAGES, 88; see also Woodenware Co.v. United States, 106 U.S. 
432. The reason given for the distinction is that it tends to check wilful wrongdo- 
ing. The soundness of this appeal to public policy is at least doubtful. The aim of 
our law in redressing private wrongs would seem properly to be merely to compen- 
sate, and not to punish. If the owner receives the value of the goods at the time 
of the original conversion, with interest, his actual loss at the hands of the wrongdoer 
is fully recompensed, and at this point the law ought to stop. There is some author- 
ity in support of this view and opposed to the distinction drawn in the principal case. 
Single v. Schneider, 30 Wis. 570. The question here discussed is to be distinguished 
from that of exemplary damages. 


DEATH BY WRONGFUL ACT — PREMATURE BIRTH NEGLIGENTLY CAUSED. — 
The defendant’s negligence caused the premature birth of a child, and this resulted in 
the child’s death. Ae/d, that the defendant is not liable under the usual statute 
allowing an action for death by wrongful act. Gorman v. Budlong, 49 Atl. Rep. 704 
(R. I.). See NOTEs, p. 313. 


Equity — SPECIFIC PERFORMANCE — ENTIRE CONTRACT FOR THE SALE OF 
REALTY AND PERSONALTY. — /e/d, that a single contract for the sale of a planta- 
tion together with the stock, implements and supplies thereon may be specifically 
enforced as an entirety. Brown v. Smith, 109 Fed. Rep. 26 (Cir. Ct., S. C.). 

It is well settled that ordinarily a contract for the transfer of a chattel will be 
specifically enforced only where the chattel to be transferred has some unique, senti- 
mental, or artistic value. Dowling v. Betjemann, 2 Johns. & Hem. 544. It is equally 
well settled however as a general principle, that where the plaintiff is entitled to 
equitable relief and also to legal relief, equity on taking jurisdiction will, to avoid 
multiplicity of suits, do complete justice, although in doing so it may decree on mat- 
ters otherwise cognizable only at law. See Pom., Eq. Jur. § 181. The contract in 
the principal case being in part for the conveyance of land, it seems proper for equity 
to take jurisdiction; and if so it is strictly in accord with equitable principles that 
specific performance be decreed as to the chattels, in a suit on the whole contract, and 
that the plaintiff be not forced to sue at law for damages in respect tothem. Author- 
ity on the point is very meagre; but the cases found apply the same rule as the 
principal case. Leach v. Fobes, 77 Mass. 506, 510; Perin v. Megibben, 53 Fed. Rep. 
86, 91. 


Equity — SPECIFIC PERFORMANCE — INADEQUACY OF CONSIDERATION. — The 
defendant, having reason to think he could sell a lot of land to X provided he could 
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convey it with an adjoining strip, contracted to buy the strip from the plaintiff, who, 
knowing the defendant’s position, made the price excessive. X subsequently declined 
to buy. eld, that specific performance, being inequitable, will not be decreed. Zs- 
pert v. Wilson, 60 N. E. Rep. 923 (IIL). 

Relief by specific performance of a contract over which equity has jurisdiction, 
undoubtedly rests on the sound discretion of the court, upon consideration of the 
circumstances. See Radcliffe v. Warrington, 12 Ves. Jun. 326, 331. But the exercise 
of that discretion seems to be regulated by certain broad rules. It is generally said 
that where the contract imposes great hardship, or where unfair advantage has been 
taken, equity will not act. See Seymour v. Delancy, 3 Cow. 445, 505. But where the 
hardship objected to was foreseeable, and the parties contracted deliberately with 
open eyes, specific performance has often been granted. Adams v. Weare, 1 Bro. Ch. 
567. Accordingly many cases hold that mere inadequacy of consideration is not suffi- 
cient to bar the remedy. Ready v. Noakes, 29 N. J. Eq. 497. On principle the con- 
tracting parties, rather than the court, should be the judges of the value to them of 
a contract. The position of the court in the principal case, in refusing to enforce 
what is simply a hard bargain, seems contrary to the modern tendency. 


EVIDENCE — CONFESSIONS — PRIVILEGE — ADMISSIBILITY OF TESTIMONY BE- 
FORE GRAND JuRY. — He/d, that the testimony of the accused before a grand jury, 
which was investigating the crime for which he was subsequently indicted, was pro- 
perly admitted as evidence against him at the ensuingtrial. Wisdom v. State, 61 S. W. 
Rep. 926 (Tex., Cr. App.). See NoTEs, p. 308. 


EVIDENCE — HEARSAY — INTENT. — In a prosecution for attempting to bribe an 
election judge to sell an official ballot before the election, the defence was that the 
sole intent of the accused in offering the money was to persuade the judge to produce 
the ballot, which he had no right to have in his possession at that time, in order that 
he might be arrested with the ballot in his hands. To prove this intent, the accused 
proposed to show, by a conversation between the mayor and himself, the plan he was 
pursuing. He/d, that such evidence was improperly excluded as hearsay, since the 
conversations were part of the ves geste and were also competent as declarations of 
intention. Banks v. State, 60 N. E. Rep. 1087 (Ind.). 

In general, when intention is material, a party’s declarations as to his intent, though 
in their nature hearsay, are admitted according to the best view as an exception to the 
hearsay rule. Mutual, etc., Ins. Co.v. Hillmon, 145 U.S. 285; see 7 HARV. Law REV. 
117. Many courts, as in the principal case, place the admission of such evidence on the 
ground of res geste. But this term seems properly applicable only to cases of declara- 
tions practically simultaneous with the acts charged and explanatory thereof. These 
are to be distinguished from declarations of intention not simultaneous with the acts 
in question. State v. Hayward, 62 Minn. 474, 497. The result in the principal case, 
however, is sound on the second ground. It is interesting for the very proper decision 
that not only the language of the declarant himself is admissible, but also the other 
half of the conversation, which is so intimately connected with the declarations as to 
be necessary for their proper understanding. 


EVIDENCE — JUDGMENT AS LINK IN CHAIN OF TITLE. — The plaintiff in an 
action of ejectment, in order to deduce title in himself from X, offered in evidence a 
judgment in a former action of ejectment brought by the plaintiff’s predecessor 
against X, to which the defendant was not a party or privy. A statute made a judg- 
ment in ejectment conclusive as to title upon parties and privies. //e/d, that the 
judgment, though not conclusive against the defendant’s right, was admissible as a 
muniment of title. Shelly v. Jones, 61 N. Y. App. Div. 173. 

When offered in evidence against a stranger, judgments are generally excluded as 
being res inter alios acta. Trustees of Putnam Free School v. Fisher, 34 Me.172. But 
there is apparently an exception in cases where the question adjudicated was that of 
title as between the parties to the former action, the judgment being, as to that, con- 
clusive upon every one. Sarr v. Grats’s Heirs, 4 Wheat. 213; Greenleaf v. Brook- 
lyn, etc., R. R. Co., 132 N. Y. 408. The judgment has, accordingly, the same force 
as a deed of conveyance executed by the party against whom it was rendered. A 
judgment in ejectment was not, at common law, conclusive as to title even upon the 
parties to it. Smith v. Sherwood, 4 Conn. 276. But in the principal case a statute 
removes that peculiarity, and places such a judgment within the class above described. 
The decision, therefore, in admitting the judgment as a muniment of title, seems 
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sound, and in accordance with authority. The present defendant may still show that 
his claim is paramount to that established by the judgment, or he may attack the 
validity of the judgment, just as the validity of a deed may be impeached. 


EVIDENCE — MURDER — DECLARATIONS OF AN ACQUITTED Co-CONSPIRATOR. 
—A and B were jointly indicted for murder, but were tried separately, and A was 
acquitted. On the trial of B, a conspiracy between A and B to commit the murder 
having been established, declarations by A before the commission of the crime were 
admitted. Aé/d,that such admission was proper. Musser v. State, 61 N. E. Rep. 1 (Ind.). 

The general rule in prosecutions for conspiracy is that evidence of the acts or decla- 
rations of one of the accused persons is admissible against any other, on the ground 
of common interest. Clune v. United States, 159 U.S. 590; Card v. State, 109 Ind. 415. 
But when one of several alleged conspirators has been acquitted of that crime, his acts 
and declarations are no longer provable against the others, as his acquittal is regarded 
as disproving his participation in the common agreement. Paul v. State, 12 Tex. App. 
346. Since in all cases the admission of the testimony depends upon proof of the 
common agreement, this is clearly correct in a case where the conspiracy is the sub- 
ject of the investigation. But where, as in the principal case, the chief inquiry is as 
to another crime, and the conspiracy is but an incident, the acquittal of one defendant, 
accused as a principal, does not disprove his connection with the others in the pre- 
liminary agreement ; and if the conspiracy is established, the evidence, which has an 
obvious bearing on the main inquiry, should still be competent. o/t v. State, 39 Tex. 
Cr. Rep. 282, 300. On this ground, therefore, the decision in the principal case is 
clearly right. 


MUNICIPAL CORPORATIONS — UNAUTHORIZED CONTRACTS — EMPLOYMENT OF 
ADVERTISING AGENT. — The city council of Cape May employed a man to represent 
the city as an advertising agent and bring before the public the claims of the city as a 
summer resort. e/d, that the municipality cannot legally pay his expenses, since 
the employment of such an agent was unauthorized by its charter. State v. City of 
Cape May, 49 Atl. Rep. 584 (N. J., Sup. Ct.). 

Since the powers of a municipality are limited to those delegated by its charter, 
their extent is a subject of construction. The established rule is that the corporation 
possesses only those powers granted in express words, those necessarily implied in or 
incidental to the express powers, and those essential to the declared objects and pur- 
poses of the corporation. O¢tawa v. Carey, 108 U.S. 110,121; Cook County v. McCrea, 
93 Ill. 236. The reason for this strict construction is inherent in the nature of such 
corporations ; the power of a majority, even within the limits of the charter, to sub- 
ject the whole community to taxation and other burdens, against the will of a large 
minority, is dangerous and requires close restriction. See Spaulding v. Lowell, 40 
Mass. 71, 74. On this ground courts have held municipal acts void which granted 
money for celebrations, and for expenses of committees opposing legislative measures. 
New London v. Brainard, 22 Conn. 553; Coolidge v. Brookline, 114 Mass. 592. From 
this point of view, the employment of an agent to advertise a sea-side resort seems 
clearly outside the ordinary powers of municipal corporations ; and since the charter 
in the principal case contained no special authorization, the decision seems correct. 


PROCEDURE — FEDERAL CouRTS— REMOVAL OF CAUSES — Loss OF JURISDIC- 
TION. —All the parties to an action were citizens of Kentucky except one defend- 
ant, a citizen of Ohio. After removal of the entire case by the latter to the federal 
court on the ground of a separable controversy within the Act of 1888, ch. 866, sec. 2 (25 
U. S. Stat. 434), the suit was discontinued as to him. eé/d, that, the court having no 
further jurisdiction, the case must be remanded to the state court. Youtsey v. Hoff- 
man, 108 Fed. Rep. 699 (Cir. Ct., Ky.). 

A federal court having once taken jurisdiction, will not be ousted by a change in the 
citizenship of either party or in the ownership of the subject matter. J/organ v. Mor- 
gan, 2 Wheat. 290; Glover v. Shepperd, 21 Fed. Rep. 481. So jurisdiction will not 
be divested by the admission as co-defendant of a citizen of the same state as the 
plaintiff, nor even by the substitution of such a defendant; nor by the reduction of 
the amount involved below the statutory limit. Phelps v. Oakes, 117 U. S. 236; 
Hardenbergh v. Ray, 151 U.S. 112; Hayward v. Nordberg, 85 Fed. Rep. 4. Indeed, 
the rule is laid down broadly by the most eminent authority that jurisdiction depends 
upon the circumstances at the beginning, and that having once properly attached, it 
cannot be divested by subsequent events. Mollan v. Torrance, 9 Wheat. 537. The 
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principal case seems clearly opposed to this rule and cannot be distinguished from the 
cases above cited. Some authority, however, is found in its support. Zexas Trans- 
portation Co. v. Seeligson, 122 U.S. 519; Bane v. Keefer, 66 Fed. Rep. 610. Expe- 
diency seems better served by adhering to the general rule, by which delay and ex- 
pense in the adjudication of suits are avoided. 


PROPERTY — EASEMENTS — CHANGE BY PAROL AGREEMENT. — The plaintiffs had 
a right of way over land of the defendant. In consideration of the latter’s opening a 
new way across the land, they agreed orally that the old way might be closed, and 
this was accordingly done in a manner obviously intended to be permanent. After- 
ward the defendant obstructed the new way. eld, that the defendant will be 
enjoined from closing the new way without restoring the old one. Wright v. Willis, 
63 S. W. Rep. 991 (Ky.). 

The license to use the new way, like any license to do acts on land of the licensor, 
was, at law, revocable at any time. Vichols v. Peck, 70 Conn. 439. But the license 
given to the servient owner authorized him to do acts on his own land inconsistent 
with the licensor’s easement, and, being acted upon, was irrevocable. Winter v. 
Brockwell, 8 East 308. It might be argued that what the defendant received was a 
license to obstruct the old way only so long as the new way was kept open. If so, 
the easement might not be permanently lost. See Hamilton v. White, 5 N. Y. 9. But 
where, as here, the conduct of the parties indicates a permanent abandonment, this 
construction seems inapplicable, and the easement is therefore extinguished. See 
Dyer v. Sanford, 50 Mass. 395. The license to close the old way was, however, con- 
sideration for a parol agreement to give a new way ; and this agreement, being removed 
from the Statute of Frauds by part-performance, is enforceable in equity, by decree 
ordering a grant, or by injunction. J/cManus v. Cooke, L. R. 35 Ch. D. 681. On prin- 
ciple, then, the court should at least have enjoined the obstruction of the new way 
unconditionally, treating the old way as lost. 


PROPERTY — EASEMENTS OF LIGHT AND AIR— HIGHWays.— The defendant had 
obtained permission from the city council to construct a passageway over a street the 
fee of which was in the city. The plaintiff applied for an injunction on the ground 
that the structure if completed would deprive his adjoining building of light and air. 
ffeld, that the injunction should have been granted. TZowmsend v. Epstein, 49 Atl. 


Rep. 629 (Md.). See NorsEs, p. 305. 


QuASI-CONTRACTS — FRAUD OF VENDEE. — DISAFFIRMANCE OF EXPRESS CON- 
TRACT.—A sale of goods under a contract giving a specified time for payment 
was fraudulently procured by the purchaser. e/d, that the vendor may ignore the 
express contract, and sue in assumpsit for goods sold and delivered, before the term 
of credit has expired. Crown Cycle Co. v. Brown, 64 Pac. Rep. 451 (Or.). 

This decision is in accord with the authorities in New York and Kentucky. Roth v. 
Palmer, 27 Barb. 652; Diets’s Assignee v. Sutcliffe, 80 Ky.650. On the other side are 
those in England, Massachusetts, and Illinois. Ferguson v. Carrington, 9 B. & C. 59; 
Allen v. Ford, 19 Pick. 217; Kellogg & Co. v. Turpie, 93 Ul. 265. The point 
seems not to have arisen elsewhere. That a fraudulent vendee gets legal title to the 
goods is shown by the fact that he can give good title to a purchaser for value without 
notice. The vendor retains merely a right equitable in its nature; but he may disaf- 
firm the entire transaction, and maintain trover for the value of the goods. See BENj., 
SALES, 445. Courts denying the quasi-contractual remedy hold that bringing assump- 
sit in any form amounts to an affirmance of the express contract. The correctness of 
this view seems open to question. See KEENER, QuASI-ConTs., 198. Mere disaf- 
firmance of the express contract without demand does not revest the legal title to the 
goods in the vendor, but leaves the parties standing on the relation arising out of the 
delivery of the goods to the vendce. There seems, therefore, no inconsistency in 
allowing the quasi-contractual action. 


SALES — CONDITIONAL SALE— TRANSFER OF SELLER’s CLAIM—TITLE TO 
CHATTEL. — The defendant’s note, given for mules delivered to him, stated that title 
to the mules was to remain in the seller or order until the note should be paid. The 
note having matured and been assigned, the seller brings trover for the use of the 
assignee. e/d, that since assignment of the note operated to vest in the defendant 
an unincumbered title to the mules, it was error to direct a verdict for the plaintiff. 
Burch v. Pedigo, 39 S. E. Rep. 493 (Ga.). 
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The question how an assignment of the seller’s claim in cases like the present 
affects the title originally retained for security has been answered by courts in three 
different ways. One view is that maintained by the plaintiff here, that title remains 
in the seller, but in trust for his assignee. McPherson v. Acme Lumber Co., 70 Miss. 
649. A second is that the legal title passes to the assignee. LZsty v. Graham, 46 
N. H. 169; Ximéall Co. v. Mellon, 80 Wis. 133,143. The third, that of the principal 
case, is without discovered precedent. It is further discredited by the rule established 
for the analogous cases of chattel mortgages, that the dominus of the claim owns the 
security, either equitably or legally. onck v. Linn, 48 Neb. 227; cf Ramsdell v. 
Tewksbury, 73 Me.197. In both classes of cases the debtor’s own agreement pre- 
cludes him from claiming title until he pays. Whether the legal title passes to the 
assignee depends on the intention of the parties to the assignment. The interests of 
both parties would seem to justify a presumption that it does. In the principal case 
the provision as to title contained in the note points strongly in the same direction. 
The actual decision, therefore, though based on an erroneous conception, is ap- 
parently right. 


SALES — FRAUD OF AGENT — ESTOPPEL. — The plaintiff authorized a dock com- 
pany to deliver the plaintiff’s lumber to the orders of one C., the plaintiff’s clerk, who 
had a limited authority to make sales. C. fraudulently obtained transfers into the 
name of B., a fictitious person, and then in the character of B. sold the lumber to the 
defendant, who took without notice of the fraud. The plaintiff brings an action for 
conversion. //é/d, that since the plaintiff enabled C. to hold himself out as the owner 
of the goods, he cannot recover. Farguharson Bros. & Co. v. King & Co., 49 W. 
Rep. 673 (C. A.). 

The plaintiff did not give C. the apparent ownership which was relied on by the 
defendant to his detriment, and though he may have been negligent as to his own 
interests, it cannot be said that a man owes a duty to othersto make it impossible for 
his agent to rob him. Similar reasoning to that in the principal case would enable 
every salesman in a shop to pass clear title by estoppel to goods stolen from his em- 
ployer. Several cases were cited to support the principal decision, but though they 
contained statements broad enough, these were not necessary to the decisions. Cer- 
tainly the mere fact of giving another person power to commit fraud is not sufficient 
to raise an estoppel against the person giving the power. Cole v. North Western 
Bank, L. R. 10 C. P. 354; Johnson v. Credit Lyonnais Co., 3 C. P. D. 32. Nor does 
the additional fact that the authority given was intended to be relied upon by others, 
estop the giver when such authority is exceeded. Swan v. North British, etc., Co., 
2 H.&C.175. The decision of the principal case, therefore, seems wrong. Cf Lamé 
v. Attenborough, 1 B. & S. 831. 


STATUTE OF LIMITATIONS — PART PAYMENT— APPLICATION OF PAYMENTS. — 
An agent for collection held three notes signed by the defendant, two as maker and 
one as surety. There was an understanding that any payment made by the defendant 
on the obligation as surety should also be credited on the notes made by him, the 
payee of these notes being the principal for whom he stood as surety on the third note. 
After action on the notes made by the defendant had become barred by the Statute of 
Limitations, the defendant made a payment, which the agent indorsed on the note 
on which the defendant was surety, and also on the other two notes. /e/d, that this 
was such part payment as would take the two notes out of the statute, and that recov- 
ery may be had on them. Hopper v. Hopper, 39 S. E. Rep. 366 (S. C.). 

Where a creditor having several claims against a debtor receives a general payment, 
he may apply it as he pleases, even towards part payment of claims barred by the 
statute, whether or not the payment exceeds the amount of the enforceable claims. 
Mayor, etc., v. Patten, 4 Cranch 317; Millsv. Fowkes, 5 Bing. N. C. 455; contra, Ban- 
croft v. Dumas, 21 Vt. 456. But part payment, to toll the statute, should constitute 
an acknowledgment of the debt and imply a promise to pay the residue. 77ers v. 
Heane, 1 C.M. & R. 252. Therefore application of a general payment without the 
debtor’s knowledge or consent should not suffice to take a claim out of the statute, as 
such application cannot identify the payment as one made by the debtor on this spe- 
cific claim. Pond v. Williams, 1 Gray 630; Miller v. Cinnamon, 168 Ill. 447. A 
provision in the South Carolina statute, making part payment equivalent to a promise 
in writing, does not affect the point raised, as “ part payment” in that provision must 
mean a payment by the debtor on account of the claim sued on. Nothing in the 
peculiar facts of the principal case justifies the inference that the payment made was 
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in fact an acknowledgment of the outlawed claims; and failing this there should be 
no recovery. 


SURETYSHIP — NOTE OF CORPORATION — LIABILITY OF STOCKHOLDERS. — By a 
California statute each stockholder in a corporation is individually liable for the debts 
and liabilities of the corporation in proportion to the amount of stock heowns. A 
note given by a corporation was paid by a surety, who then sought to enforce the 
stockholders’ liability. Ae/d, that he can recover only from those who were stock- 
holders when he paid the note. Yule v. Bishop, 65 Pac. Rep. 1094 (Cal., Sup. Ct.). 

As is said in the opinion, the statutory liability of a stockholder for the corporate 
debts arises at the same time as the liability of the corporation. Larrabee v. Baldwin, 
35 Cal. 155; Hunt v. Ward, 99 Cal. 612. Consequently only those who owned stock 
at the time the corporation incurred liability to the plaintiff can be held. The question 
then is when the liability of a principal to his surety arises. A promise by the princi- 
pal to indemnify the surety is implied as soon as the surety is bound, and the liability 
of the principal therefore arises at once. A/p/leton v. Bascom, 44 Mass. 169; Elwood 
v. Deifendorf, 5 Barb. 398. Moreover it is generally held that a surety who has not 
had to pay at the time of a conveyance of land by his principal is sufficiently a creditor 
within the Statute of Elizabeth to have the conveyance set aside subsequently as 
fraudulent. Williams v. Banks, 11 Md. 198; but see Williams v. Tipton, 5 Humph. 
66. See also Zuylor v. Heriot, 4 Desauss. 227. It seems, therefore, that those who 
were stockholders at the time the corporation gave the note were the proper persons 
to be charged, and that the case is wrongly decided. 


TELEPHONE COMPANIES — DISCRIMINATION — MANDAMUS. — /é/d, that where a 
telephone company unreasonably refuses to supply all applicants with similar facilities 
without discrimination, it may be compelled to do so by mandamus. State v. Citizens’ 
Telephone Co., 39 S. E. Rep. 257 (S. C.). See Nores, p. 309. 


ToRTS— RECOVERY FOR DAMAGES RESULTING FROM NERVOUS SHOCK. — The 
plaintiff suffered a miscarriage as a result of fright caused by the negligence of the 
defendant’s servant. /Ye/d, that she can recover for injuries resulting from the mis- 
carriage. Dulieu v. White, [1901] 2 K. B. 669. See NoTEs, p. 304. 


WILLS— REsIDUARY LEGACY — EXEMPTION FROM LIABILITY FOR DEBTS. — 
A testatrix made a residuary legacy to her executrix. By a separate memorandum, 
not referred to in the will, but signed by the testatrix, and acknowledged by the execu- 
trix to create a valid trust, a certain part of the residue was directed to be held in 
trust for third persons. The remainder of the residue was insufficient to pay the debts 
of the testatrix. e/d, that the debts are payable ratably from both portions of the 
residue. Jn re Maddock, [1901] 2 Ch. 372. 

If in a will a clear intent is shown to exempt personal property from its primary lia- 
bility for debts, this intent will prevail. Bootle v. Blundell, tg Ves. 494 6. A specific 
legacy is held to indicate such intent. But in the principal case the property in ques- 
tion was not the subject of a specific legacy, for it passed under the residuary clause, 
and though the trust was specific, this arose outside the will. See Cullen v. Attorney- 
General, L. R. 1 H. L. 190, 198. The will therefore shows no intent to exempt the 
property. On the other hand the memorandum of the trust seems in itself insufficient 
to create an exemption. The legatee is bound by it, since it would be fraud to keep 
for himself property which was given him on the understanding that it would be held 
for others. Vorris v. Frazer, L.R.15 Eq. 318. But there seems no ground for hold- 
ing that the duties of the executrix as such in paying debts are affected by a paper 
which is not testamentary nor incorporated in the will by reference. The decision in 
the principal case, therefore, appears to be correct. Cf Cullen v. Attorney-General, 
supra. 
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BOOKS AND PERIODICALS. 


MONEY PAID UNDER MISTAKE OF Fact. — The rule that money paid under 
a mistake of fact may be recovered whenever it would be against conscience for 
the defendant to retain it, has been vigorously attacked in a recent article. 
Money paid under Mistake as toa Collateral Fact. By Charles Henry Tut- 
tle. 63 Albany L. J. 340 (Sept. 1901), Although this doctrine is almost uni- 
versally accepted in the form above stated by both courts and text-writers, 
KEENER, QUASI-CONT., 26, yet the author regards it as a mere appeal to the 
moral sense of each judge, necessarily resulting in as many conflicting decisions 
as judges may have variant views of correct moral principles. The science of 
law is thus converted into the philosophy of ethics. Stability and justice de- 
mand, to his mind, that some definite legal rule, based, in so far as is possible, 
on this moral principle, be adopted. The rule he suggests is that recovery of 
money paid under a mistake should be allowed where the mistake concerns an 
intrinsic fact regarding the relations between the plaintiff and the defendant, 
and denied where it concerns merely an extrinsic or collateral fact. 

Mr. Tuttle’s characterization of the present doctrine as unworthy the name of 
a legal rule is hardly justified. In lawthe rule that all contracts must conform 
to public policy, and in equity the rules regarding constructive trusts, employ 
standards fully as indefinite. In deciding what is against conscience a judge 
must refer, not to his own code of morals, but to that accepted generally by the 
community. As a result, not only is substantial justice reached, but the deci- 
sions have a satisfactory uniformity. Moreover the courts are bound to no 
defined course, should changed conditions present new phases of old problems. 
As a substitute for this doctrine, Mr. Tuttle proposes an arbitrary rule. What 
matters it whether a plaintiff paid money to an undeserving defendant because 
of a misconception of his relations to such defendant or to a third person? In 
either case, as the result of a mistake on the plaintiff’s part, the defendant has 
received money for which he has given no return, and this, it is submitted, is the 
gist of the action. The inequitable results of the suggested doctrine may be illus- 
trated by the following case. The drawee of a gratuitous check, acting under the 
mistaken belief that he holds funds belonging to the maker, cashes it for the 
payee. According to this rule the payee could hold the funds against the drawee, 
merely because the drawee’s mistake concerned his relations with the maker, a 
third person, rather than with the payee. Yet on no principle of justice could the 
latter defend his position. Mr. Tuttle argues that in this class of cases, the payee 
having a right revocable by the maker at any time before payment, practically 
acts as an agent for the maker, and thus, there being only two real parties in in- 
terest at the time of payment, the mistaken fact may be treated as intrinsic. But 
this argument can be regarded only as an attempt to escape from the logical 
consequences of the author’s own doctrine. 

It must be admitted that the law would be simplified, and the number of liti- 
gated cases lessened, could the courts adopt some more definite rule, substan- 
tially embodying the present doctrine. But the rule here advocated, though it 
may prove fruitful of suggestions, hardly seems to meet the requirement. More- 
over, as regards authoritative support, its terminology has been employed b 
only two judges, and its principle has been contradicted by a number of deci- 
sions. 


ESTOPPEL AS APPLIED TO AGENCY. — In his recent work on Estoppel Mr. 
Ewart contended that the responsibility of principals for the contracts of agents 
acting with apparent authority is to be accounted for, not by the doctrine of 
agency, but by the law of estoppel. Ewart oN ESTOPPEL, ch. 26. It has, 
however, been pointed out that where a third party makes a contract with an 
agent having apparent authority, the principal is bound whether the party has 
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knowledge of the usual course of the business in question or not, — whether 
he is misled by knowledge or by ignorance. But if estoppel is relied on to 
account for such responsibility, the principal would be liable only in the former 
case, since there must be a misrepresentation and a reliance thereon. 13 GREEN 
BaG, 50. In a recent article Mr. Ewart attempts to reinforce his position. 
Estoppel by Assisted Misrepresentation, by John S. Ewart. 35 Am. L. REv. 707 
(Sept.-Oct.), The result of his argument is that persons who do not know the 
facts must succeed, if at all, by proving agency, whereas those who do know 
the facts may succeed (1) by proof of agency or (2) if there is no agency, then 
because of the appearance of it, by estoppel. But it is clear, since there is appar- 
ent authority, that the same evidence of the previous course of business which 
is necessary to prove agency in the former case will establish it in the latter, 
and that in every case of this class it requires the same proof to create an estop- 
pel as it does to establish agency within apparent authority. Thus in the for- 
mer case the principal’s liability can be accounted for only on grounds of 
agency, whereas in the latter it rests upon agency or estoppel, whichever the 
third party may choose to invoke. Pickering v. Busk, 15 East 38; Smith v. 
McGuire, 3 H. & N. 554. In the second case, therefore, the two grounds, 
so far from excluding each other, exist side by side. The result is that while 
agency may be invoked to fix the responsibility of the principal in every case 
in this class, estoppel may, in a limited class of cases, be called in only to 
give the plaintiff an additional ground for recovery. If this be a correct defini- 
tion of Mr. Ewart’s final position, no exception to it can be taken. But it is to 
be noted that he thus makes a distinct limitation on the scope of his theory of 
estoppel, and confines its function within well recognized and proper limits. 
To found the principal’s liability, however, upon estoppel alone is to disregard 
not only the doctrine that estoppel is to be invoked only when a just result can 
be reached in no other way, but also the historical fact that the doctrine of agency 
was well recognized long before courts began to use the language of estoppel. 





HANDBOOK OF EQUITY JURISPRUDENCE. By James W. Eaton. St. Paul: 
West Publishing Co. Hornbook Series. IgoI. pp. xviii, 734. 8vo. 

It is a hard task to deal with so large a subject as that of equity jurisdiction 
in a single volume of the size of the one under consideration. As is said in 
the publishers’ preface, “ The chief difficulty arises from the great extent and 
variety of the subjects involved in the application of equitable doctrines,” and 
this difficulty is apparent throughout. There is no space in which to discuss 
the rules laid down, and in consequence there is hardly an expression of the 
author’s personal opinion to be found. The main principles are set forth and 
then various particular instances under each are’stated. Every assertion of the 
author is supported by authorities, of which an enormous number are cited. 
Quotations from well known text writers also are freely inserted, to illustrate or 
explain, when they have hit on happy definitions or modes of expression. In this 
way a clear, concise statement of the law is obtained. 

On the other hand, the almost entire lack of discussion makes the book hardly 
adequate to the needs of the beginner who wishes to acquire a thorough under- 
standing of the subject. For the benefit of such, however, the early chapters 
treat the origin and history of equity, the general principles governing the exer- 
cise of the jurisdiction, and the important maxims. The growth of = and 
its relation to law are shortly discussed, and the effect of modern legislation 
and the adoption of certain equitable principles by the common law courts are 
considered, in order to enable the reader to understand the true importance and 
limitations of this jurisdiction. Subsequently the special topics are taken up in 
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turn, and the bearing of the principles already stated is suggested. Many pos- 
sible subjects of discussion are necessarily passed over, my in one instance at 
least the fact that there are two sides to a question is not suggested. Thus, on 
page 627, it is said that if the invalidity of an alleged cloud on title appears 
upon the face of the writing, there is no ground for invoking the aid of the 
court. In support of this assertion several New York cases and one Maine case 
are cited. No mention, however, is made of the fact that in Texas such a docu- 
ment, if made the ground of an actual claim, will be cancelled, and that in 
Rhode Island the court will enjoin an execution sale which would be clear] 
void, in spite of the fact that the deed if executed would on its face be invalid. 
The ground of such a decree is, of course, that the only effect of the sale and 
deed can be to diminish the value of the plaintiff's title. Day Co. v. Texas, 68 
Tex. 526; Linnell v. Battey, 17 R. 1.241. Nevertheless, in spite of such slight 
omissions, the work in hand should be of great service to one not seeking to 
make a thorough study of the law, but wishing merely to learn how the authori- 
ties on a particular point stand, and it is in this way that the book is likely to 
find its chief field of usefulness. 


THE Law oF AGENCY. By Ernest W. Huffcut, Professor of Law in Cornell 
University. Second Edition. Boston: Little, Brown & Co. 1gol. pp. li, 
406. 8vo. 

Prof. Huffcutt’s earlier work on the law of agency has been perhaps appropri- 
ately termed a brief treatise or summary. His present work, however, may well 
be dignified with the title of text-book. It not only contains the earlier work 
in a carefully revised form, elaborated with whatever is of value in the more re- 
cent decisions but it also devotes an entirely new section, comprising about one 
third of the volume, to the law of master and servant. The author lays stress on 
the fact that much confusion is due to the failure to distinguish amok an 
agent proper and a servant, and he exemplifies this truth by showing how much 
more intelligible the law may be rendered by well-correlated headings and sub- 
divisions based on this distinction. Many doctrines in the law of agency are 
vague and ill-defined, and it is a delight to find an author who in setting forth 
those doctrines is clear and explicit without allowing himself to yield to the 
scholar’s enthusiasm of indulging in metaphysics. Although the point of view 
of the work seems rather that of the practising lawyer, than that of the theorist, 
the treatment of the subject is none the less careful and thorough. One need only 
to read the section on ratification, or that on the principal’s liability for the 
frauds of his agent, in order to be convinced. The author’s discussion of the 
recent decision of Keighley v. Durant, in the House of Lords, may perhaps serve 
as anexample. Almost all of the plausible theories advanced on the different 
topics of agency are concretely set forth in a clear and readable style. The 
work is therefore a distinct addition to the literature on this branch of the law, 
and is to be highly recommended both to the student and practitioner. 


A DIGEST OF THE NEw YorK CODE OF CIVIL PROCEDURE. Being a Synopsis 
of the Chapters of the Code relating to General Practice. Edited by 
Charles W. Disbrow. Second Edition. Albany: Matthew Bender. 
I90I. pp. ISI. 

The absolute impossibility of a beginner’s gaining any clear idea of the 
principles and provisions of the New York Code from a study of that instru- 
ment itself is too well known to need comment. There is thus a ready field 
for such a work as the present little volume which most admirably fulfils its 
purpose. As the author says in his brief preface, he has striven to make 
the law student’s way more easy by explaining the difficult and technical pas- 
sages, and by bringing together in their proper order and in a concise form all 
the widely separated sections relating to the same subject. This difficult task 
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Mr. Disbrow has accomplished with signal success. Of course it is possible 
to pick a few flaws in the work. Some matters might have been elaborated 
a little more fully, and the value of the book as a practical guide thereby 
increased. So, too, in a few. instances, the author’s carefully sought-after 
brevity tends to mislead the reader. Considering the volume as a whole, how- 
ever, and in view of the difficulties besetting the task, the writer is certainly 
to be commended. In the short space of one hundred and fifty pages he has 
presented an excellent summary of the New York Code; a summary which 
not only is entirely adequate for the needs of the law student, but also conveys 
a clear idea of the main principles of this very complex subject. BE. 8. 7. 


CoMMENTARIES ON THE LAW OF NEGLIGENCE. By Seymour D. Thompson. 
Vols. I. and II, Indianapolis: The Bowen-Merrill Co. 1901. pp. lvii, 
1254; li, 1134. 8vo. 

In this work the author intends to treat of negligence in all its relations. 
Two volumes are now at hand, the first of which contains statements of general 
principles, together with their common applications, while the second treats of 
po negligence of Railway and Telegraph Companies. Four volumes are to 
follow. 

In the law of torts it is especially true that many rules of substantive law 
have been based on forms of procedure now practically obsolete. Moreover, 
the volume of decided cases has become so enormous, and their results have 
been so variant, and so largely based on their individual facts, that their mere 
enumeration affords little assistance towards a uniform statement of principles. 
In a work of such magnitude as the present it was to be hoped that the author 
would undertake the task, which most text writers leave untouched, of suggest- 
ing some broad, rational principles which would cover ground now broken into 
separate divisions by petty, irrational distinctions. Such a work might do much 
to free the courts from subserviency to the results of obsolete forms of pro- 
cedure, and to guide them to a simpler and more uniform statement of the law. 
This hope, however, is disappointed by these volumes. The author formulates 
no guiding principle to run through the entire book, and even in his treatment 
of the law of specific subjects, except for here and there a keen suggestion, 
generally contents himself with enumerating conflicting views, as for example 
where he treats of recovery for mental anguish caused by the negligence of 
telegraph companies. Inthe development or simplification of the law, then, the 
book can have little effect. 

On the other hand, the law, as commonly understood, js clearly stated, and 
many subjects newly brought before the courts are treated. The compilation 
of authorities is exhaustive, as the author expects to cite at least 35,000 cases 
before the work is consummated. A large number of cases are concisely ab- 
stracted. As the book, therefore, contains such material as is usually embodied 
both in the ordinary text-book and in the digest, revised in accord with the 
latest decisions, it should temporarily, at least, be found highly useful for 
reference. 


THE HISTORY OF THE LEGISLATION CONCERNING REAL AND PERSONAL PRO- 
PERTY IN ENGLAND DURING THE REIGN OF QUEEN VICTORIA. By 
J. E. R. de Villiers. Being the Yorke Prize Essay for the year 1900. 
London: C, J. Clay and Sons. Igot. pp. xix, 236. 12mo. 

To produce a work of any material value to other than the casual reader upon 
such a subject as that of the present essay requires an immense amount of care- 
ful and well-directed labor. And at the same time to confine the result within 
the necessarily narrow limits of a prize essay renders the task infinitely more 
difficult. Nevertheless it is hardly too much to say that Mr. de Villiers has pro- 
duced a valuable as well as an exceedingly readable book. The essay, however, 
is not of importance as presenting any new views or even any previously inac- 
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cessible material ; practically everything to be found in it has been said before, 
though all has not been so well said. But it is valuable in that it presents clearly 
and concisely the history of a tremendous struggle, or rather of a series of tre- 
mendous struggles. It is difficult to realize the extent of the reforms worked in 
Real Property and Commercial law during this century, and it is only when one 
has all these improvements noted together that he can understand how much he 
owes to the patient and often unrewarded effort of such men as Lord Brougham, 
Judge Chalmers, and others whose names are less familiar, but who are scarcely 
less deserving of veneration. 

If any adverse criticism can be made upon the present work it is that in that 
portion dealing with real property the author at times seems to pass from one 
point to another in a way that is rather confusing to the reader. But the 
greater part is open to no such objection; on the contrary, it is singularly well 
arranged. A trifling error is to be found on page tot, where the author states 
that by the Agricultural Holdings Act, 1883, agricultural machinery is exempt 
from distress. By section 45 of the Act, however, it appears that only dona 
fide hired agricultural machinery is exempt. On the whole the book is well 
worth reading. F. R. T. 


THE Law oF Contracts. By Edward Avery Harriman. Second Edition. 
Boston: Little, Brown & Co. Igor. pp. liv, 410, 8vo. 

As the excellence of this work has been very generally recognized, it is 
scarcely necessary to do more than note the changes which have been made 
since the first edition. The size of the book has been considerably enlarged 
and citations of the recent cases have been added, while duplicate reference has 
been made to the National Reporter System. The arrangement has been 
somewhat altered, and the chapters on the nature of contractual obligations and 
the history of contractual actions transferred to an appendix. A slight change 
in the author’s views as to various doctrines, notably those of the “ substan- 
tial performance” of conditions and the right of a beneficiary to sue on a 
contract, are indicated by the following words in the preface: “In the present 
edition, the importance of logic as tending toward certainty and stability in the 
law has not been underestimated; but greater liberality has been shown in 
the treatment of decisions which are the results of those other forces in the 
law to which logic so readily yields.” The faults of the book are those which 
necessarily flow from an attempt at a complete view of the subject in a very 
small space. Although many books would not gain by being less concise, 
yet in this case occasional obscurities might be removed, and a fuller state- 
ment of the reasons for the author’s opinion on disputed points of theory 
would be of great interest. It should be said, however, that the book, as it 
stands, contains considerable discussion of fundamental principles. 


A COMPILATION OF THE BAR EXAMINATION QUESTIONS OF THE STATE OF 
New York. Edited by Wilson Brice. Albany: Matthew Bender. Igol. 


. 229. 

Full half the difficulty —and the terror —of an examination is in not know- 
ing what is to be expected from the examiner. Thus such a book as this pre- 
sent volume is of great aid in preparing for the New York Bar Examinations. 
Some six hundred actual questions asked within the last five years are given, 
together with the answers to the same. The answers are not always given out- 
right, for not seldom there is merely a reference to the particular case on which 
the question is based. This is an excellent plan, since it requires the student 
to get his knowledge at first hand. The answers which are given in the text, 
although concisely stated wherever any important principle of law is involved, 
contain so much of a suggestion of that principle as is necessary to put the 
reader on the proper track. The Rules for Admission of Attorneys in New 
York State, and the Rules Regulating Law Examinations are appended. To 
the student who is preparing for the New York Bar Examination this little 
volume ought certainly to be a ready help. E. S. T. 
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